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Introductlon to Law
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PerLnition of Law

Oxford Dictionary,  "Law  is the rule made by.authority for the proper regulation  of a community or
society or for the correct conduct of life."

|Lfh:C;::t]i:nt,°hes:1:::::stt,ha:,;anwofT:;t,bci¥tnedas`.theb°dyofpnnclplesrecogmsedandapp|iedby

Nature/Feature of L_a_v±  4-i' )?'  -J

~ Law ls a bodv of rules: These rules prescribe the conduct, standard or pa"em to whlch actlous
of the  persons  in  the  state  are  required  to  confom.  However,  an  rules  of conduct  do  not
6ecome  law  in  the  strict  sense.  Tf a  person  does  rot observe  tile  law  of the  land,  then  legal
attions, such as imprisorment or fine etc are imposed upon them.

•     I+aw is for the guidq.lee or conduct of iDersonsi The rules embodied in the law are made, so
as to eirsure that actions of the persons in the society confomi to some predetermined standard
or  pattern.  This  is  necessary  so  as  to  ensure  continuance  of the  society.  Disputes  may  be
minimised, but will not be eliminated. Rules are therefore drawn up to ensure that members of
the society may live and work together in an orderly manner.

•     Law  is  imuosed:  Law  is  imposed  on  the  members  to  bring  about  an  order  in  the  group

enabling it to continue and I)rosper.  It is rrot something which may or may not be obeyed at the

sweet  will  of the  members  of society.  Thus,  law  is  made  obligatory  on  the  members  of the

society.                                                                                                                                                                                '
•     Law ls onforccd: Unless a lew is enfooced it ceagc§ to be a inw and penious will rogurd  it us

dead.  If the  goverrment passes many laws  I>ut docs not  attempt `o  enforce them,  the citlzcns
lose their respect for government and law, and society is greatly weakened.  The foroe used is
known as sanction which the state administers to secure obedience to its laws.

•     Content of law:  The haw is a living thing and changes throughout the course of history.  Law
responds to public opinion and changes accordingly.  Law can never be static and amenclments
are made in different laws from time to time.

Ezil
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`vo basic ideas i]ivolved in Law: The two basic ideas involved in any law are
/   To maintain some fom of social order in a group
v'   To compel members of the group to be within that order

]icab]e to all:  Law is applicable to all. Everyone in the eyes of law is equal and no one can
cape from the eyes of law.
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•     ±±Ea!±i Law can be the threat to those who are willing to do wroiig jn the society. Violations

oflausarealwayspunished.Punishmentsarealsoprescribedbylaw.
•     Settle  disDutes:  The  courts  settle  au  disputes  amoiig  the  people  on  the  basis  of I;w.   Each

country has  the  court  which  settles  any  issues  taking  place  in  a  state  according  to

formulated.
•     Law is backed by the coercive power of the state.  Law evolves over time in order to

¢AndtL+a£:;::::o::aT;sojetyinwhichitisoprtive.

+To  establish  standards:
society. SLome  activities  are  considered  to  be  crimes  because  th;  law -of  the

The  law  is  the  guide  post  for  minimally  acceptable

the  laws

meet the

i:::;::`:;i
:onT:loyurh:

determined  tllat  it  will  not  tolerate  certain  beliaviours.   For  example,   it  is  crim

physical Injury to another person without justiflcotioLgy
rf'iniintaiul-ng 'order:  This. is  an  offihoo; jf :Sfa:€ri?hing  standards. frhe few  whe

`'¢

forced

::::idt::no;rdferi;:::S:;;:::;;:::=;Ciety'Sguidelines.Lawsreflectthevafuesocietyblaceson
•     Resolving disDutes:  Disputes are unavoidable in a society comprised of persons with di.ffcrent

needs,  wants,  values  and views.  The  law provides a fomal means  for resolving disputes  (the
court system). There is a central court system and each state has its own separate cou]t system.
There are also less formal means for resolving disputes collectively called Alternative Dispute
Resolution (ADR).

'    .     To  Drotect  liberties  and  rights:  Law  protects  the  liberties  and  rights  from  violations  or

unreasonable  intnisious by persons,  organisatious or government.  For example someone  who
believes that his free  speech rights have been prohfoited may pursue  a remedy by bringing a
case in the courts.

+i     To incorporate uniforndty and social security among all category of people of the society.

.Jr +   To establish socio-economic justice and remove the existing imbalances in the socio-economic

structure.
'.     To create awareness of law among the citizen` its contents, purpose` requirements, regulations.

It is able to make them follow the law and respect it.

/I   To make a strong government or state to implement the law positively for the benefit bf human
being and for the welfare and wellLbeing of society.

Classir]cation of law

I.   Pul)lie and private law:`r:i::Cj:a:#ia::¥:erass:+:.¥:;:d#;o:r¥£#£a+:ohi;P£.REathj
those tlrat apply to the nation as a whole or class of individuals. Examples of public law
include Constitutional law, Administrative law, Criininal  law, International law and so
On.

/   Private  law  on  the  other  hand.  is  that  category  of law  that  concerns  itself with  the

relationship   amongst  private   citizens.   Laws   enacted   for   the   benefit   of  partioular
individual or small group.  Exan`ples include the Law of torts, I.aw of contract.  Law of

trust and so on.
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2.   Civil and criminal law
/   Civil law can be defined as the aspect of law that deals with tbe relationship between

citizens  and  provides  means  for  remedies  if  the  right  of  the  citizen  is  broached.
Examples of civil law includes the Law of contract, Law of torts, Family law etc.

/   Criminal  law  carl  be  referred  to  as  that  aspect  of  law  that  regulates  criines  in  the

society. It punishes acts which are considered hamful to the Society at large.
3.   Substantive and Procedural law

/   Substantive law is the main body of the law dealing with the partlculfir area of law.
/   Procedui.al  law is  the lELw that deals with the process which  dic court6  lnu8t follow ln

order to enforce the substantive law.
al/Domestic and International law

V'   Domestic law is the aspect of law which emanates from and has effect on members of a

specific state.
/   International Law is the law between the countries. It regulates the relationship between

different  independent  countries  and  is  usually  in  the  forni  of Treaties,  International
customs etc. International law includes the Universal Declaration of Human Rights.

ritten and Unwritten law
/   A law would not be regarded as writtenjust bcca`ise it is written down in a doculnent.

Written  laws  are  those  laws  that  have  beei`  validly  enacted  by  tlie  legislature  of a

country.
/   Unwrittcn law arc those laws lhot ere nor enacted by the le€islotiii`e, They include both

customtry
unwritten.

.,.'`:

!.L--J
'

canasdecL:a;,`tah:Li"SJ°n#:d)oa:a£8npaa:o::]#:nbt:S+Cfi:h=.::t:riosj:::8e8r::e::'!!
as unwritten law based on that fact that it is not enacted by the legislature.                        i

(cariin!#±L;i:css'faw.BusinessfawcousistsofthoseLegalrulefuwhichgovemandregulatethe
usiness| activities,  transactions and trade and encompasses the law relating to regulation of business

organisa ions  and otlier incidental matters.  It is also known as Commei.cial oi. Mercantile  Law.  Lt deals
Wit`h.theFghtsandobligations arising out of commercial or mercantile transactions.

I)efinition  of Business  law:  According to  S.R.Daver,  "Business  law  is  the  branch  of Law  which  is

•=:'si::t:;en3 or concerned   with   trade   and   conlnierce   in   connection    with   various   business

Ohiectives of Business law +1,c/   43    i

-T   To lay fromework in order to carry out the commercial transactions of individuals, partnership
concerns or joint stock companies.

•     In case the legal right of the business has been violated, the issue could be raised to legal and

semi legal authorities, It helps the merchants avoid and settle their conflicts.
•     It  also  has  the  social  objectives,  to  serve  the  country  at  large.  The  anti-competition  law,

pollution law, environment pollution laws are some of the laws through which the government
protects the interest of the society at large.

•    Business laws strive towards equitable distribution of wealth, by preventing the concentration

of economic power in the hands of few business houses.
~-    It facilitates the businesses to achieve their goal faster.
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# Oife                                                                                     I
I

There  is  a  wide  and  varied  scope  of business  law.  The  following  law  was  enacted  by  Indian
legislative from time to time are covered in the indian Business Laws:

~' Indian  Contract Act  1872:  Tt is oldest and most  widely referred  Act of the  Indian  Business
Act.  It uns ei"cted on  let September  1872. This Act was passed by the British and is based on
the  princii)leg  of the  English  Coinmon  Law.  It  contains  agreements,  which  can  be  enforced
through law of courts. It is applicable to all over India except in Jammu and Kaslimir.

/The Negotiable Instruments Act 1881:  It is an Act that dates back from British rule.11 is an
Act  that  defines  and  amends  the  laws  relating  to  Promissory  Notes,  Bills  of Exchange  and
Cheques. This Act specifies who has the capacity to make them, rules regarding dishonour of
cheques, endorsement, calculation of bill, penalties for bouncing of cheque etc.

/ndian sale of Goods Act 1930:  It was enacted on  lst July l930. In  l963 the word "Indran.
was  omitted  and  became  "The  Sale  of Goods  Act,   1930".  This  Act  regulates  the  sale  and

puitchase of. all  the  traT`sactions.  Tt is  a  contract thronoh  which  the  seller transfers  or agrees  to
transfer the  goods  to  the buyer for a price.  It is  applicable to all  over India except in  Jammu
and Kashnin.

/`The  Partherghlp  Act  1932:  It  is  an  Act  enacted  to  regulate  the  T)artnership  of the! firiTlt.  It
detemines the rights and duties that the partners of the contract have to abide by to harry out
the business. It is applicable to all over India except in Jammu and Kashmir. This Act'spcoifies

the duties of (he partners, maximum number of partners, indemnifica(ion etc.

insurance.  This  Act  specifies  in which type  of assets the  insurers  can  invest,  rules  regarding
registration  obtaining registration  certificates,  issuing licenses,  how  to proteet the  interest  of ®

policy holders etc.                                                                                                                                                  I

•     Tl.e  Indian  Pfltent  Law  1970:  This  Act was  enacted  to  grant the  exclusive  righ vcr the

infringement etc.

•     The  Consilmcr     I.otcction Act  1986:  This Act was  enacted  in the  year  1986.  Thi ct was

compliant. Redressal agencies, jurisdiction, penalty etc.

•     Tlie Environment Protection Act 1986: The purl)ose of the Act is to implement the decisions

of the United  Nations  Conference  on the  Human  Environments.  It  grants  the  protection  and
improvement of the human environment and the prevention of hazards to human beings, other
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`.L::::::::::::';gaftytL=i:ipgLri:T¥pe#tigc##toalp:##Jin{mRE¥r
operation  of  industries,   lay  down  standards  for  emission  of  discharge  of  environmental

pollutant, penalties ctc.

/~C.rr]aEe  of qQg9LAqt .1.ap5:  This  hw  govelus  the  tights,_ reap_¥ibihti¥,  liabilities  and
immunities of. the carrier and of the persons employiT`g the services of the carier.

;r   Provincial lnsolvenev Act 1920: This Act lays laws relating to any matters of insolvency. The
petition for insolveney can be presented either by creditor or debtor.

..
'~Arl)itration  and  Conciliation  Act  1996:  It  was  enacted  to  consolidate  and  amend  the  law

relating to domestic afoitration and international commercial arbitration.

•     The  ComDetltion  Act  2002:  This  Act  was  established  to  prevent  the  activities  that  has  an
adverse effect on the competition  in India,  This Act bans the abi.sive  sltimtlon of the lmrkct
monopoly.  This  Act  deals  with  ensuring  fair  competition,  prohibition  of  anti-competitive
agreements, prohibition of abuse of dominance position, penalties for violations etc.

•     Tlie   ComDanies  Act  2013:   It  was   enacted   in   1956.   It  regulates   the   incorporation  of  a

company, directors and dissolution of a company. This Act is administered by the Government
of India through the Ministry of Corporate Affairs and the office of the Register of Companies,

afflcial  Liquidators,  Public  Trustee,  Company  Law  Board,  Director  of Inspection,  etc.  Tieegister of Companies (ROC) handles incorporation of new companies and the administi.ation
of running companies.  This  Act  states  and  discusses  every  single  provision requires  or may
need to govern a company.  It mentions what type of. companies, their differences,  constitution,

management, members, capital, how shares should be issued, debentures, registration of charge

|]dwlndingupofacompany.
•     The  Tnfoi.matlon  Techno]oE!`r  Act  2000!  This  Act  provide  legal  reguletlon  for trai`leotlon.

carried   out  by  the  means   of  electronic   data  interchange  and  other  means   of  elcctroulc
communication,   commonly   referred   to   as   "electronic   commerce"   involves   the   use   of
alternatives  to  paper-based  methods  of communication and  storage  of information.  This  Act
specifies  legal  recogmtion  to  all  transactions  done  via  electronic  exchange  of  data,  legal
recogllitioTl  for  digital  signature,  keeping  books  of  accounts  in  electrcmic  form,   facilitates
electronic filing of documents, transfer of funds and storage of data etc.

•     Foreign   Exchanae   Management   Act   (FEMAI   1999:    It   replaced   Foreign   Exchange
Regulation Act (FERA). It extends to the whole of India. The objective was to bring the main
focus on conservation of foreign exchange rather than regulation of foreign exchaiige.  Its also
focuses  on  helping  trade  and  payment  in  India,  development  and  maintenance  of  foreign

exchange  market  lt  served  to  make  transactions  for  external  trade  (Exports  ancl  lnxports)
easier.   This   Act   specifies   procedures,   formalities   and   dealings   of  all   foreign   exchange
transactions,  \who  is  the authorised person, what is  the  limit of foreign  exchange permissible
for transaction, is there any prior permission required etc.
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Mohammedan  Law.   In  case  of persons  other  than  Hindus  and  Muslims.  the  courts  applied  the
principles of English Law. Further. where the laws of Hindus or Muslims were silent on any point, the
principles of English Law were applied.

The important sources of Business Law are

1.   Entlish   Mercantile   Law/Em!lish   LLow:   This   is   the   most   important   source   of   Indian
Mercantile  Law.  It  constitutes  the  foundation  on  which  the  Indian  Mercantile  Law has  been

•           constituted. Tlie sources of English Law are                                                                                 .

/   Law Merchant or A Lex Mercatoria:  It refers to the customs and usages governing.

commercial  transactions  of` the merchants and traders trading in  European ports.  They
developed   rirst  as   a  separate  system  of  law  and  subseqiiently  became  the  pal.I  of
coinmon law.

/   Common Law:  This  law is known as judge made law.  It is based upon customs  and

practices  handed down from  generation to  generation.  It  is  oldest unwritten  law.  The
English courts developed these over cent`]ries.`#is¥wcip;:n:afw#:Jgaosn,stTeemc:#:fpJ;:gLjfu:?#dco¥:ine=j

and covered the deficiencies of the commori law.  Its rules were applied in cases where

+i§;?ft±#s°£+:#¥#¥¥¥d:i¥j=;fH:i#::

A  bill  passed  by  the  parliament  and  signed  by  the  President  beco:11.es   I.he  ®2.   Statute  Law:
`Statute"  or  an  Act.  Most  of the  Indian  laws  are  embodied  in  various  Acts  passed  by  the

Central and State Legislatures. The following are some of the statute law

/   Indian  Contract  Act  1872:  It  is  oldest  and  most  widely  refemed  Act  of the  Indian
Business Act. It was enacted on lst September 1872. This Act was passed by the British
and  is  based  on  the  principles  of the  English  Common  Lew.  It  contains  agreements,
which can be enforced through law of courts. It is applicable to all over India except in
Jarmu and Kashmir.

/   Indian  Sale  or Goods  Act  1930:  It  uras  enacted  on  lst July  1930.  In  1963  the  word
"Indian" was omitted and became "The Sale  of Goods Act,1930".  This Act regulates

the  .Ale  el.d  purohaee  Of all  the  tranlaotlonB.  It  18  a  contract through  which  the  seller
transfers or agrees to tTansfa the  goods to the buyer for a price.  Tt is  applicable to all

over India except in Jammu and Kashmir.
/   The  PartnershiD  Act  1932:  It  is  an  Act  enacted  to  regulate  the  partnership  of the

firms.  It detemines the rights and duties that the partners of the contract have to abide
by  to  calTy  out  the  business.  It  is  applicable  to  all  over  India  except  in  Jammu  and
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I           Kashmir.  This  Act specifies  the  duties of the partners, maximum number of partners,

indenmification etc.
/   Tlie  ComDanies  Act  19S6:  This  Act  is  administered  by  the  Government  of  India

through the Ministry of Corporate Affairs and the office of the Register of Companies,
Official Liquidators, Public Trustee, Company Law Board, Director of Inspection, ctc.
The Register of Companies  Oroc) handles  incorporation  of new  companies  and  the
administration  of  nmning   companies.   This  Act   states   and  discusses   every   single

provision  requires  or  may  need  to  govern  a  company.   It  mentions  what  t}pe  of
companies,  their differencc8,  consLlfution, management,  members,  copltal,  how gharee

'          should be issued, debentures, registration of charge and winding up ofa company.       .

3.   Judicial   Decisions:   Judicial  decisions   are   also   called   as  case   laws.   They  referred   to  as

precedents and are binding on all  courts having jurisdiction lower to  that  of the court,  which
gave the judgement.  The courts in deciding cases involving similar points of law  also  follow
them, unless that there is a change in the ciroumstarices of the case.

4.   Customs  and  usage:  A  wen-recognised  custom  or usage  can  even  override  the  statute  law.
of the business customs and usage have been codified and given legal sanctions in India.
of them have been ratified by the decisions of the competent court of law.

Based on Drincil)al of justice and I)ublic utilitv:  The natural  conscience may well be
accepted by the court as an authority to guide,  Such of the custoin should also  obtain
the sanction of law. The custom must be aclouowledged and approved not by the power
of the state but by the public opinion of the society at large.

/   Rational exDectations:  If.customs are not ideallyjust and reasonable, even if it can bee

shown that the rational conscience has astray in establishing them. it is accepted as tliey
ae.

/   Observance over a tang I]eriod:  C'ustoms are observed by a large number of people
over long period to acquire the force of law.

v'   Interest of a societv:  Customs rests on the popular convictions that it is in the interest

of the society. This conviction is so strong that it is not found desiral]le to go against it.

t-
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Indian Contract Act, 1872

Introduction

The Act came into force from  lst day of September  1872  and applies to the whole of India.  The
Act aims  at making the princinles  and practices relating to business transactions unifoim  throughout
the country. The object is to introduce definiteness in business and other transactions and to ensure the
realization  of  reasonable  expectation  of  the  parties,  who  enter  into  contract.  This  Act  is  neitlier

excustive nor retrospective i.e.` it neither deals with all the branches of contract nor affect the contracts

:i:ic:,=e:=nL=ijffa°[iat:£t[ea:ijr:£2;.;,#|Ti¥:fog::L:tsisarj:th°t:ideal:
refatingtotransterofirmovebleproperty,theNegotiableinstunentsActregulatescontracfrefating
to the cheques, bills of exchange and promissory notes.

The Indian Contract Act consists of following two parts

I    .     General Drincinles: Thee apply to all kinds of contracts Irrespective ofthelf mtue (icotlon I

I             to75)

•     Suecial contracts /Section 124 to 238`: Special contracts are
¢   Indemnity
¢   Guarantee                                                                                                                         ,
a   Bailment
¢   Pledge and Agency

The law of contract creates jus in personam and not jus in rein.

Jus in nersonam: This means that right against a particular person or in respect of a person.
Ex: Anvinash ows Rs 50,000 to Babu.  Babu has a right to recover this amount from Anvin
richt of Babu to recover the amount ffom Anvinash is jus in personam.

Ri     I in  rein:  This is right against a thing against the entire world.  This  is  studied in  Sale
Act 1930. "Rein" means "against a thing".

EZE; Aisliu  is the owner of a house.  Aishu  has a right to  quiet possession  of the  house agai
member of the society.

sh.  This

f Goods

St  every

^oreement:  According to  Sectloh  2(e) of the  Indian Contract Act` the ten  agreement is defin

promlse and every set of promlses, formlng tlie consldei.atlon for efich other''.

•     An agrccment is tlic result of the I)rot)osal made by one party to ttLe other party and the

other party gives his acceptance thereto.
•     Agreement   gives   bjth   to   a   contract.   Therefore   all   contracts   are   agreements   but   all

agreements cannot become contracts.
•     Agreement which can create legal obligations between the parties can only be called c6ntract.
•     Legal obligation is otherwise called as "Vinculum Juris", which means legal bond.
•     Agreement is an accepted proposal.
•     Every agreement consists of an offer from one and its acceptance by the other.

•    Agreement = Offer/Proposal + Acceptance

RAKSH^NA R, ^SSISTANT PROFESSOR

`'¢

Page 8



Definiti n  of contract:
enforce-ablebylawis`a'contract'LLjG;ezcf?.Ci

According  to  Section  2(h)  of the  Indian Conti.act Act,  the  tei.in contract  is
s "an agreement

if they
an4arc
make a valid contract:

crf`here must be offer and  acceptance:  To constitute  a contract there must be an agreement,
and for an agreement, there must be a '1awful oifer'  or `val!d oifer' and a. `lowful accaptmce'
or .valid acceptance'  of the offer.  in other words. in  an agreement there inust be an offer by
one party and its acceptance by the other. The offer when accepted becomes a promise.
Exi Anitha offered  to  sell to  Bindhu  hundred tons  of coconut  oil  for Rs  10,000  and  Bindhu
accepts to pay Rs  10,000.

/Intent `to  create legal obligation:  Agreeneut must create legal obligation i.e,, an obligation
enforceable by law.  If the parties do  i±pt`intend to create legal obligation, there  is no contract
between them. An obligation which gives rise to a social obligation is not a contract.

I.ulJ

i.:i;::

Anu invited Brunda to a dinner, and Bnmda accepted the dirmer invitation. It is merely a
agreement and cani]ot be enforced in court of law.

dijJzi Mr Balfour was  employed  in Ceylon.  Mrs Balfour owing to  ill  health,  had to  stay in

;:rg;:::t::;]C`:1:I:.n:ta:Cacb°r:apda.n3uht£%rt°B:,:::°rnfalfcra:oat::;rt#mgeddta°ms:::t.#°B:%nj:
filed a suit against her husband for recovering the  said ,grnount.  The  coiirt  held that il was ,a
lpere  domestic  agreement  and  that  the  promise  made'by  the  husband  in  this  case  was  not

nded to  create  legal  obligation  and it was clear from the conduct of the parties.  From the
example  one  can  decide  as,  "All  contracts  are  agreements,  but  all  agreements  are  not
contracts.  Only  those  agreements  are  contracts  which  give  rise  to  legal  obligation.   [Case
study: Balfour Vs Balfour (1919)I .

atree  consent of the Darties:  The consent of the parties must be genuine.  The term consent
`    n|eans pardes to a contract must agre6 upon the same thing`in same sense i.e., there should be

consensus-ad-idem.  Consent  is  said  not to  be  free  when  it  is  obtained  from  coercion,  undue
influence,  freud  and  misrepresentation.  In  such  cases,  the  contract  becomes  voidable  at  the

option of the party whose consent is not free.

±x± X threatened to shoot Z's son unless Z signs a promissory note for Rs 50,000 in favour
of X.  Z  signed the promissory note under the threat.  In this  case,  the  agreement is  entered
into ulider coercion and lience voidable at the optiofl of Z.

RAKSIIANA R, ASSISTANT PROFESSOR Page'9
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``'

E2L2; C at the point of pistol asks E to sell his car worth of Rs  1,00.000 forjust Rs 20.000.  E
accepted to  sell  his  car.  Here the consent ofE  is not  free.  The  agreement thcreforc call  be

enforced at the option of E.

4   ComDctence of oarties:  The parties must be capable of entering into a contract. Section  11  of
the Indian Contract Act specifies that every person is competent to contract provided,

+   is of the age of majority according to the law to which he is subject. and
¢   who is of sound mind, and
S   is not disqualified from contracting by any law to which he is subject

E2±J; Anurag, a minor borrowed Rs  1,000 from Baron and agreed to repay it within 2 months.
[t is not a valid c<)ntr.act as Anurag is not competent to conti-act.

Z~#;¥J##,oThd::b#::::::;;:#iful£:EL£+tanisdjL#j:#{tp~nscahetenter
•:.    is t`orbidden by law

•:.    is of such naliii.e that, if permitted, would (lefect the provisions oJ`any law

•:.   is fraudulent

•:.   involves or implies, injury to person or property of another
•:.   court regards it as immoral, or opposed to public policy

E2iJi Ram. Ravi and Raju entered into agreement for the division of gains. among theTn, which
is  to  be  acquired  by  them  by  freud.  In  this  case,  the  agreement  is  not  valid  as  its  object  is
unlawful.

E2EJZ; If Tamn hires  a house for running gambling. The object of the  agreement is said to  be
unlawful because gambling is prohibited I)y law.

rfrTA'ireer].eht  must  tie  certaln:  In  order  to  give  rise  to  a  valid  contract  the  terms  of  the
agreement  must  not be vague  or uncertain.  The  terms  of the  agreement  must be precise  and

certain.

#ngt:sha;orJ#h::hseo[;toe:#:is¥be¥UaafJd##:.¥th5;r#t¥#:{::Cnoist.
valid as it is uncertaln.

E2E2; Ramya agreed to sell to Divya  loo liters of oil for Rs  10,000. There is nothing to show
which oil Ramya agreed to sell. In this case, the agreement is not valid as it is uncertain.

/Lawful consideration: Consideration means getting something in rctum (Quid Pro Quo).
Every  agreement  must  be  supported  by  consideration.  An  agreement  without  consideration
withcertainexceptionscannotcreatevalidcontract.Iftheconsiderationisrotlawfu|jthonro
valid contract comes into existence. Consideration is unlawful if it

``   is foTbidden by law
•:.   is of such nat`Ire that. ifpemitted, would defect the provisions of any law

•:.   is fraudulent

•:.   involves or implies. injury to person or property of another                                       I

•:.   court regards it as immoral, or opposed to public policy

/:±xJj  Amav  promised  to  Raheem  to  obtain  an  employment  in  public  service  and( Rahecm

promises Rs 50.000 to Amav. The agreement is void as the consideration in unlawful.
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EZE2; A agrees to sell his books to 8 for Rs 100, B's promise to pay Rs  100 is the
consideration for A's promise tQ sell his books and A's promise to sell the books is the
consideration for B's promise to pay Rs  100.

ossibiLi erformance:   The

greement to

performance   of  an   agreement   must   be   possible.   An
do an impossible act is not valid and ca!inot be enforced.

E2E± Aadhi  agreed with Kjshore to  discover a  treasure by magic.  In  consideration,  Kishore
agreed to pay Rs 5,000 to Aadhi. It is not valid agreement as its performance is impossible.

Kushi  agi.eed with  Sandhya to  bring her dead  brother alive.  In  consideration,  Sandhya
eed to pay Rs I,00,000 to Kushi. It is not valid agreement as its performance is impossible.

/The agreement must not be expresslv declared to be void: The agreement must rot be the
one,  which  the  law  declares  to be  either illegal  or  void.  A  void  agreement  is  one,  which  is
without any legal  effects.  Illegal agreemeiit is an agreement expressly or impliedly prohibited
by law.  If certain  agreement is  expressly declared to  be void by the  law  of the  country,  then
such agreement, if entered into, shall not be enforceable by the court of law.
Ex;  Agreements  in  restraint  of trade,  marriage,  etc.,  are  void  agreements.  Those  agreements

prohibited  by  Indian  Penal  Code  e.g.  threats  to  commit  murder  or  publishing  defamatory
statements or agreements wliicli are opposed to public policy is illegal in nature.

'0.i omDliance of necessarv legal formalities: According to Indian Contract Act, a contract may

be  oral  or writing.  But  in  certain  special  cases  it  lays  down that  the  agreement,  to  be  valid,
must be  in wriling and regi8tercd, it miist comply with lho neoesB!`i`y fol.malitie@ as lo writinf,
attestation and registration otherwise unenforccable.
E±j; An agreement to pay a time barred debt must be in writing.

E}§J2; Where it requires an agreement to make a gift for natural love and affection, there must
in writing and registration, to be valid.

contract

asis of eiiforceabili

contracts An  agreemeiit  which  is  binding  and  enforceable  is  a  valid  contract.  An

a  valid  contract  when  all  the  essentials  as  laid  down  in  Section  10  of
dian  Contract Act  are  fulql|e;±; A valid contract is  that which  is  enforceable  by law  at  the
tion of both the parties.

Akbar  offered  to  sell  his  roffigerator  gt Rg  25,000  to  Blrbal`  Birbal  accepts  to  pay  RS
000 to Akbor. This will be a valid contract:+t

old  contracts:Gection  2¢)  defines  a  void  contract  as  "a¥n'lii;5{  which  ceases  to  be
04±f]/2-

ehforceable by latrbecomes -void when it ceases to be enforceabl9f ln other words a contract

which is not enforceable by law is called void contract. It is a contract without any legal effect.

¢o:LCsd::t:I:°:rts#J::t:a::sr:a:'s:el:uiae¥o::;I)Txe::%;±S,a;u:c;eve:o]%t::::¥s;tip:ieooc:I?o:£sdv*ede:i:tt:rt§ce(t::i:
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fromthebeginning).Forexample,contractwithunlawfulcoiisiderationorobjecto[co;:ract
by or with minor etc.

EZEJi Anuj contracts with Chandan for the supply of 10 tons of sugar, but before the 'supply is
affected,  tlie  fire  caught  in  the  factory  and  everything  was  destroyed.   Here  the|  contract
becomes void.

inRanlendsRslmoootoshyam,aminorforthemortgageofhishouse.TheLoilgnge
agreementisvoidabinitioduetominorityofshyam;J

I            Kinds or classification of contracts             I
wl

J.JJ
n the basis of

3'pers

On the basis of

whic

On the basis of.Perfomance
rceability/Legal Formation/Mode o f

Validity creation

e h

Valid Contract ExpressContract

t

I   :xo:1C=:t

a

Void Contract

ExecutolContract
inpliedcoiitract

'oidable Contract

UnilateralIContract
QuasiContractIllegal Contract

n',?tion  2(i),

Unenforceable Bilateral

"an  agreemen

Contract

is  enfor

Contract

ab[econtract{A Cable  by  law

:c3oAnocoonrtr:cotr:
tl`e  parties  but  not  at  the  option  of the  other  or  others  is  a  voiti

an  be cancelled or repudiated  or avoided by one  of the parties,  it
voidable     contract.     Agreements     caused     by     coercion,     undue     influence,     fraud     and

misrepresentation are voidable. The party whose coiisent is so obtained becomes the aggrieved

party.  Such  aggrieved party has  the  option eithei. lo  affirm  or rescind  the  contract.  The  other

party does not have such option or right.
`', a ZEJ; Mithun agreed to sell his car to Nithin for Rs 50,000 on the threat of Nithin.

::%;tyh::t::i::tt:1,nsecdo:yraucstetf°:efi::C:.ecTd:j°ntractisvoidableattheoptionof

Trfu:the::Saenn;

E2§£;  Prabeesli  threatened  to  kill  Sudash  if Sudash  did  not  execute  a  bond  of. Rs  5,000  in

;h:eav::,:d;;;;;£;:Va:[#:::;::::t:X,etc]:t::t:I:::db;°trhrRe:t:L°[:::::,r]:bse::::i,fi;Vh°]:h]?hfi;Sri,°dnddenw;I;
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al contracts
law is  an illegFo:

`.

ontract which  is either prohibited by law or otlielwise against the policy
nqgg The court will not enforce such a contract but also the connected

ntracts.   All   illegal   agrcement§   are  void  but   all   void   a8rceinellts   or  contracts   are   not
cessarily illegal.

Rith`ikaaEreeswithshakthitopurchasebrownsugar.Thisisanillegalcontr£¥

x  2:  Contract  to
legal in nature.

commit  crime.  Contract  that  is  immoral  or  opposed  to  public  policy  are

)\\`.,nenforceable  contract: ere   a  contract  is   good  in   substance,   but  because  of  some
chnical  defects,  it  caimot EE-enforced bz law,  it`i§  called as Unenforceable contract.  These
ntracts are neither void nor voidai!!g Such contracts are good in substance.  But due to non-
lfilment  of prescribed  legal  fomalities  these  cannot  be  claimed  in  the  court.  As  soon  the

t¢chnical reason is looked into and rectifiied such contL.acts may be allowed to be enforced,

EZL± A promise to pay a time ban.ed debt is enforceable when the promise is in writing and
gned by the promisor. If tliere is absence ot` writing, one or both the parties caimot sue upoil
it is described as an unenforceable contract.

An insurance policy,  witllout proper stamp  duty,  carmot be produced  as  evidellce  of a
ntract in the court.

.F£:t::|#£#'|:::i.fo#i:::i::TgLi#|:!ie#:LL|:¥r#i`£:::Tsi%|,::::I
writing, it will become enforceable.

°n:hog;i::c#=¥:~#;of£:;twr;;cth#eo#erw°#rfuTj\:0;Lie:]#.g°k=:

written.
rEZLL Dhanush  tells  Shiva on  telephone that he  oiferg  to  soll  hle  house  for R8  2,00,000  and
Shiva  in reply  informs  Dhanush  that he  accepts  the  offer.  This  is  an  express  contract made

E2EJ2;  Sangeetha writes  a letter to  Shraddha,  "I  offei.  to  sell my car  for Rs  I,00,000 to  you".
Shiaddha  send  a  letter  to  Sangeetha,  "I  am  ready  to  buy  the  car  for  Rs  1,00,000".  It  is  an
express contract made in writing.

•     Imolied contract: Where the agreement is made otherwise than words spoken or written, it is

g#TL:TT=#¥is:e#;ancd;:::=:;;¥5ff7#n°tbyueofwordsbutby,the
`..E±

Li lt` a person enters a bus, there is an implied promise that lie will pay the bus fair. ``7

.F::IV|i;i:to£L¥i#Afl:iEi;is:o:i+:=ib:tpl:i?:Tit::
deF®contract.Fiscontractinwhichthereisnointensiononeithersidetomakeacontracts,butthe
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law  imposes  a contract.  In such  a case  the rights  and  obligatioils  .ulse  not  by any agi.ecment

qzs±Obliga-tionofflndeioflos-tgoodstorefu'mthemtothetmeowne:?

E2s2; Liability of person whom money is paid under mistake to repay it back cannot be said to
arise out of a contract even  in  its remotest sense,  as there  is neither offer and  acceptance nor

`¢ between the parties but by the opei.ation of la

consent. This is said to be quasi contract.

wJ

•     Tacit contract: It is said to be tacit when it has to be inferred from the conduct of the arties.

E2Es; Obtaining cash through Automated Teller Machine.  sale  by fall  of hammer at an  action
sale.

On tl`e bAsle of' the performfmce of contract

Cwhen  both  the  partiesjo  tlie  contract  have  f`ilfilled  their  rFspeclive.
e-xecuteE It  is  refeiTed  as  a  complete contract:  Ih  other

•     Executed  contract:

obligations.  the  contract  is  said  to  be

words, an executed contract is one where nothing remains to be done by the parties.

E2EJ; Anand agreed to sell his colour TV set to Bhoomika for Rs 5,000. Bhoomika paid the
price and Anand delivered the television set. It is an executed contract as both the parties have
perfomed their obligations.

r#:ry¥fncasLeL::I:aarnt:x:chuat::acnoantfri¥
3,00,000.  Chandana  pays  the  price  and  takes  the

E2E£; Pradeep  makes  an  agreement  for buying  one  hundred  cotton  bales  ftom  Thiagii  at  Rs
5,000 per bale. Thingu delivers these cotton bales to Prndeep and in return of it Pradeep makes
payment to Thiagu. This (mtmct becomes executed one.

•g:]untsot¥:nde¥ec::fa;:ry±Tn#e:sw¥#w¥eero#e:ei##¥th¥:#Lnc:
have completed the contract to some extent and some more is remaining.

E2!J; Amish  agrees  to  make  painting  for  Diya  for  Rs  10,000.  Mr Amish  has  yet  tq  make  a

:de#Tn:::i:
painting  and  Diya  has  not  made  any payment.  So,  both  the  parties  are  yet  to
obligations.  Suppose  if Anish has made the painting  in such cases,  it  is  executed

part and executor on Diya's part.

EZL2; Ganga agrees to take tution of Harish, a pre-engineering student,  from the next inonth
and  Harish  in  consideration  promises  to  pay  Ganga  Rs   1,000  per  month,  the  cbntract  is
executory because it is yet to be carried out.

ds   his

Thus executoi`y contract rriay bo

•:.   Unilateral  contracts:  A  unilaterar conti.act  is  a  one-sided  contract  where

has  performed  Ills  obligation  but the  obligation  on  tlie  other party  is  still  ou

Tlie unilateral contracts are also known as contracts with executed consider

E2E|;  Manish  advertises  payment  of a  reward  of Rs  500  to  anyone  who
missing  boy  and   brings   him.   As  soon   as   Abhiiiav  traces   the  boy,   Ab nay   has
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performed  his  share  of obligation  and  it  remains  for  Manish  to  pay  the  amount  of
reward to Abhinav.

EZST2;  Abhinesh  promised  to  pay  Rs  loo  to  anyone  who  finds  his  lost  dog.  Bharath
found the dog and returned it to Abhinesh.  It is a contract which comes into existence
when the dog is found. Now, only Abhinesh has to perform his obligation by paying Rs

100  to  Bharath,  because  Bharath  had  already  performed  his  part  of  obligation  by

finding the dog.

EZEJi   Anish   has   lost   his   documents   which   are   very   valuoblc.   He   offers   Py
advertisement  a  reward  of Rs  1,00,000  to  any  person,  who  will  find  and  bring  the
documents   very   safely   and   hand   over   to   him.   Drishya   who   comes   across   the
advertisement, searches and finds the documents and hand it over tct Amish. As soon as
Drishya  does  this  act,  the  contract  comes  into  existence.  Now  only,  Amish  has  to

perform  his  obligation  by  paying  Rs   1,00,000  to  I)rishya,  as  Drishya  had  already
performed her part of obligation by finding the documents.

+   Bi|ateral  colitracts:  A bilateral  contract is  thro-sided  contract where the  obligations
or promise in a contract is outstanding on the part of both the parties. In such contracts

promise on one side is exchanged for promise on
known as

other. The bilateral contracts are also
contracts with executory consideration.

E2£J; Santhosh promise to sell his car to Nisha a ter 20 days and Nisha proinises to pay
the  price  on  the  delivery  of car.  The  contract  is  bilateral  as  obligations  of both  the

parties are outstanding at the time of formation of contract.

EZE2i Ranbir promises to sell  his plot to  Shahid for Rs  I  lakh cash do`rm, but Shchid
pays  only 25,000  as earnest money and promises  to pay the balanc`e  on next  Sunday.
On the other hand Ranbir promises to give the possession of plot to Shahid and execute
a  sale  deed  on  the  receipt  of the  whole  amount.  The  contract  between  Ranbir  and
Shahid is executory because there remains something to be done on both sides.

®C]anlficatlonorconfroct!lnEb
=#iditydependsupontheirformandtheyaievalideven•     Formal contracts:  Formal contracts \'alidity depends upon their form and they are valid even

without consideration. There are two types
/   Contract under seal: These types of contracts are in whting and signed by the parties.

The following contracts should be under seal, otherwise they are not valid
dy   Contracts without consldoration
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Difference between af!reement and contract I

Basis of Difference Agreement. Contract

Coiistltuent
Offer and agreement constitute an Agreement and its enforceab lity
agreonent. constitute a contract.

Creatlon of legal An agreement may or may not A contract necessarily create a

Obligation create a legal obligation. legal obligation

One in other
Every agreement may not be a

All contracts are agreementscontract. All agreements are not
agreements.

Binding
Agreement is not a concluded or a Contract is concluded and bi ding
binding contract. on the concerned parties.

Hnforceability
The enforceability depends on the

It is enforceable under the

provisions of the law of thecountry.nature of the agreerrient.

Scope

The scope of an agreement is more
The scope in limited as only legal

comprehensive than contracts, as agreements become contracts that
agreements can be social, legal,

are enforceable.
domestic and unlawful agreements.

Agreements may be lawful and
Only lawful agreements beconie

Nature contracts that is enforceable in the
Linlawful.

court of law.

if.ferenee between Void contract and Voidable contract

`'¢

Basis of difference Void colitract Void-|blecomtract

Derlnition
Contract ceases to be enforceable Contract is enforceable at the
by law. option of the aggrieved party.

Nature
Contract becomes void either

:°cnat::::bbeyc::eel:::°n!,dibieuevyhenttbecause of sudden and unexpected
events or of` law changes, before the influence. fraud and

performance bei`omes due. misinteipretation.

Rights

Does not provide any legal remedy The aggrieved gets a right to
for the parties to the contract.

:te:Col:]ddot:Lee:1,]st:a,:[r::nda::sdj|C:[adr.e

I}ifference between Void agreement and Il]eE!al agreement

Basis of diffcrcncc Void agreement I]lcgal agreement

Scope
A void agreement is not necessarily An illegal agreement is always
illegal. void.

Nature Not forbidden by law. Are forbi.dden by law.

Punishment
Parties are not liable for any Parties to the illegal agreements are
punlslunent under the law. liable for punishments.

ColI®'or,I It's not neceBs8ry that agreements Agreements collaterd to the illegal
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agreement collateral to the void agreements agreements ai.e always void.

may be void or may also be valid.

Restitutlon
The money edva`icod or benefit Any money advei`oed or benoflt
obtained has to be restored to the

obtained caiinot be claimed back.
otherparty.

Ouasi contract

in the case of every contract, the promisor voluntarily undertakes an obligation in favour of the
promisee. A similar obligation may be imposed by law upon a person for the benefit of another everl

}ence of a Contract.  In certain circumstances the law presumes the existence of contract even
o  agreement  was  made  between  the parties.  Such  contracts  are  known  as  quasi  contracts.
tracts are based on principle of equity, justice and good conscience.  A quasi oi. constnictive
rests  upon  the  maxims.  ``No  man  must  grow  rich  out  of another  person  ]oss''.  These

are   called  as   quasi   contractual   obligations.   in   India,   it   is   called   as   `certain   relation
reseml,

The sall

ng those created by contract'.

nt features uasl cohtractu8] rl

irstly,  it does  not arise  from any agreement of the parties concerned.  but is  imposed by the
w; and
econdly,  it  is  right  which  is  available  not  against the  entire  world,  but  against  a particular

person or person only.

Circum§tancesofauasicontracts

r the provisions of the  Indian Contract Act, the relationship of quasi contract is deemed toU
aveC

Comes

in whi

®

:ni:e to exist in five different circumstances. But we will notice that in noiie of these cases there

necessaries are supplied to a person who is incapable of contraotlng, e ..., minor or a pc»on of
`.    urtsound mind, the supplier is entitled to clai'm their price from the property of such a person.

E2[; Abhinaya supplies to Shanmugam, a lunatic. necessaries suited to Shanmugam's status in
life, Abhinaya would be entitled to recover their price from Shanmugan's property. She would
also be able to recover the price for necessaries supplied by her to Shairmugam's wife or minor
child  since  Shanmugan  is  legally bound  to  support  them.  However,  if Shanmugam  has  no

property, nothing would be realizable. However, note that in such circumstances, the price only
of necessaries and not of article of luxury, can be recovered.

•     Richt to recover the money Daid for another Derson /Section 68`: A person who has paid a

sum of money which another is obliged to pay, is entitled to be reimbursed by that other person

provided the payment has been made by him to protect his own interest.
E2E;  Ashwin  holds  land  in  Bengal,  on  a  lease  granted by Pugal,  the  Zamindar.  The  revenue

payable  by  Pugal  to  the  Government  being  in  anears  his  land  is  advertised  for  sale  by  the

iovemment.  Under  the  revenue  law  the  consequences  of  such  sale  will  be  annulment  of
Ashwin.s  lease.  Ashwin to  prevent the  sale and  the  consequent  annulment of his  own  lease,
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pays to the Government the sum due on behalf of Pugal. Pugal is bound to make the goods to
Ashwin the amounts so paid.

•     Oblif!ation of a Person  elnioving the benefi.s  of nonngratuitous  act /Section  701:  \Vhere a

person lawfully does anything for another person, or delivers anything to him not intending to
do so gratuitously and such other person enjoys the benefit thereof` the latter is bound to make
compensation to the former in respect of; or to restore, the thing so done or delivered".

For a suit to succeed, the plantiff must prove that
/   He had done the act or had delivered the thing lawfully
/   He did not do so gratuitously
/   The other person enjoyed the benefit

E2±i Anltha,  a  tradesman,  leaves the  goods  at  Sundari`s  house  by mistake.  Sundari  treats  the

goods as her own. She is bound to pay Anitha for them

•     Resi)onsil)ilitv  of a  finder  of goods  (Section  71`:  Sometimes,  a  person  finds  certain  goods.

belonging to  some  other person.  In  such  cases,  the  goods do  not become the property of the
finder.  The  law  imposes  certain  obligations  on  the  finder  of  goods.   Under  the  law,  the

LT:'76,'';#fi#:°if:#ej:¥=:+::::Ahaj£T:;Sh:rofiTnT:'sonal§dcs°jei:#ir:
to another and takes them into his custody is subject to same responsibility as a

A `Bailee'  is a person to whom goods have been delivered for some specific pu
a  condition  that  on  the  fulfillment  of the  purpose,  the  goods  shall  be  returned  to
owner.  The  bailee  should  keep the  goods with  proper care.  Thus,  it becomes tlie

I::,:,;

fuder to keep the goods with care and take some steps  to trace the true  o`uner and

bhilcc"

Se upon
e  actual

ty of the
:'#turn the

goods to liim.  He  is  bound to take as  much  care of the goods as  a man  of` ordinary pmdeiice
would  take  for his  own  goods  under  the  similar circumstances,  He  also  gets  some trights  in

whom  money  has  been  paid  or  anything  delivered  by  mistake  or  under  coercion,  must
repay or return it"

E2§J= Renuka and Pushpa jointly owed Rs  i.00,000 to Mamtha. Renuka alone paid the amount
to Main(ha. And Piishpa, not knowing this  fact, also paid Rs  I,00,000  to  Mamtha.  In this c.ase,

Mamtha is bound to repay the amount to Pushpa who has paid it by mistake.
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Karthika paid Rs  10,000 to Nagaljun by mistake which was in fact due to Amala.
se, Nagaljun must repay the money to Amala as it had been paid under a bonafide mistake.

rfu Chaitanya supplied 10 kgs of wheat to Samantlia by mistake. In fact, the goods were to

£`.T#£edto::°vFheT:W#:::::::#rsi:ethgELLrias::erco°r:at¥n=t',#fuys

dctemined keeping in view the market rates of the wheat at the date ctf delivery of wheat to
Sanantha.

Oner
eaning  of offer:  An  offer  is  the proposal  by one party to  another to  enter into  a  legally binding

agreement with him.  An  offer is  a sign  of willingness  to  agree  on certain terms  from one person to
another.                                                                    gez#`  / / gz5/

Defil]ition  of offer:  It is  defined under Section 2(a)  of the Indian Contract Act  1872  as  `twhen  one

.:b=ms:#=::=fo:etro:serw:#:cst::::###dmtod:¥e;anp#jth&v,flTo,to•    The person making the offer is called offeror, promisor and pro|)oser.
•    The  person  to  whom  the  proposal  is  lnade  is  called  offeree,  proposee,  pronlisee  dr

acceptor.-

Essentials of a valid offel-

1.#r::##=ap±or#:t##fl#tlur|Tf##:#.#t!nrotedmonto#,ri,aeaotot
:i;nsl.dered as a valid offer in the eyes of`1aw. An offer must be such that when accepted it will
result in a valid  contract.  A mere  social invitation cannot be regarded  as  an off`er, because  if
such an invitation is accepted it will not give rise to any legal relationship.

E}gJ; Appu invited Pappu to a dinner and Pappu accepted the invitation. It is a mere invitation.
And Appu will not be liable if he fails to provide dinner to Pappu.

EL  2:  Mr  Balfour was employed  in  Ceylon.  Ms  Balfour owing to  ill  healtli.  had  to  stay  in
England and could not accompany him to Ceylon. Mr Balfour promised to send her 30 pound

per month, while he was alDroad. But Mr Balfour failed to pay the agreed amount. Mrs Balfour
filed a suit against her husband  for recovering  the  said amount.  The  court  held  that  it was  a

mere  domestic  agreement  and  that  the  promise  made  by  the  husband  in  this  case  was  not
intended to create legal obligation and it was clear from the conduct of the parties. Only those
agreements are contracts which give ri9o to legal obligrtion. (Case study! Balfour VB Balfour
(1919)).

2.   Offer must  be  certain.  definite  and  not vague:  If the  contents  of the  offer are  indefinite,
uncertain and vague, it is not a valid offer and no contract comes into existence. It is essential
that the terms  of the offer must be  clear and certain,  so  that the rights  and obltgatious  can be
exactly fixed.

E2§±i Anika offers to sell  Shivaay  loo quintals of oil. But there is nothing to show what kind
of oil was intended. The offer is not capable of being accepted for want of certainty.
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Ex 2:  Aadhi offered to take the house of Pankudi  for rent for 3  years at the rate of pounds
per armum. Aadhi added a condition that the house should be thoroughly repaired an drawing
room is to be decorated according to the present style. Pankudi did so. But Mr. Aadhi did not
accept the way in which the drawing room was deeomted and refused to take the house rent.
Pankudi files a suit against Mr. Aadhi. It was held that though putting the house into thorough
repairs is a definite term, decorating the drawing according to the present style is not a definite

(erin.  It  is a  vague  term because  it means one  term to  Aadhi and another to  Pankudi.  So`  the

court held that the offer made by Aadhi is not a valid offer.

'    3.   Offer   must   be   communicated   to   the   offeree:   An   offer   to   be   colnplete,  .must   be

communicated to the person to whom it is made. Unless an  offer is communicated, there can
be no acceptance by it. An acceptance of an offer, in ignorance of the offel., is  not acceptance
and does not create any right on the acceptor. 1n other words, the person who does not have tlie
knowledge of offer carmot accept iL                                                                                                       .
E2EJ± Dutt's nephew ran away from the house. So, he sent his servant Lalmanshukla, to search
the boy. Later he announced a cash reward of Rs 501  for tracing the boy. Shukla traced the boy
in  igTiorance of the award an.iounced by Mi..Dutt. subsequently when  he came to know about
the offer, he claimed it. His c]alm was rejected by Mr.Dutt. Hence,  Shukla filed a suit against

`.,

Dutt.  I  was held  that  Mr.Shukla  was not  entitled  to  receive the  amount  as  he  trace

withoiit any kiiowledge about the offer and reward.  I(Case study:  Lalmam SI]ukla

Dutt (1913)I.

::=;;,::'c::'ncont€:e:::e:rLme'::-:rndoag;::c'=en::I:eT::::o?ot:av:eacscueppet::'tehnea:::er|
was not a( all aware of it.

the boy

s Gauri

E2L2i Parvathi,  witholtt knowing that a reward has been  offered  for the  arrest of a particiilar
criminal,  catches  the  criminal  and  gives  the  information  to  the  superintendent  qf  police.

when he

4.   Offer may be exDress or imi.lied:  An offer may be made either by words or by conduct.  An
offerwhichrsexpressedbywords,spokenorwritteniscalledanexpreesofferandtheone.
which is inferred from the conduct of a person is called an implied offer.
E=J; A boy starts cleaning the car as it stops on the traffic signal without being asked to do so,
in such circumstances any reasonable man could guess that he expects to be paid for this, here
boy makes an implied offer.

E±J2; Manu says to Naveen that he is willing to sell his motorcycle to him for Rs 20,000. This
is an express offer.

S.   Offer must be distinguished from an  invitation to offer:  An invitation to offer means the
person inviting the other party to make an offer.  It is oiily circulation of. offer,  it is an attenlpt
to induce offers and precedes a definite offer. Acceptance of an invitation to an offer does not
result in the contract and only an offer emerges in the process of negotiation.

E2±± The price list of goods does not constitute an offer for sale of certain goods on the listed
prices. It is an invitation to offer.

Eisi The prospectLLs issued by conxpanies, the display of goods in a shop, the tender notices, a
catalogue.aquotation,anactionofsBleetcareconsideredasinvitationtoofferasper,law;`
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6.   Offer mav be specific or general:  Offer is said to be  `Specific' when it is made to a definite

person or persons.  Sueh an offer can be accepted only by the person or persons to whom it is
n` ade. A  `General offer', on the other hand is the one which is made to the world at large or
public in general aiid may be accepted by rmy person who fulf"s the requisite conditiolls.

E2§J;  The  Carboltc  Smoke  Ball  Co  advertised  in  several  newspapers  that  a  reward  of  100
pounds  would  be  given  to  any  person  wbo  contract  influenza  after  using  the  smoke  balls
(which  is  medicine  in  the  form  of capsules,  which  is  the  company's  product)  for  a  certain
period according to the printed direction.  One, Ms  Carlill used the smoke balls  according to
the  directions  of  the  company,  but  contracted  influenza;  then,  Mrs  Carlill  demanded  the
reward, but the company refused to pay the reward.  She then  filed a suit in the court of law.
Then the court held that she could recover reward offered on the ground that the company's
offer through public  advei.tisement amounted to  a general  offer, and  a  general  offer may be
accei)ted by any member of the public. In return the company filed the petition, pleading that
Mrs Carlill had not communicated hei. inteusion to accept, then lhe judge refusing the petition,

pointed that in cases like this, communication is not necessary, since, hei. doiiig the required
act flmounted  to  an  acceptrmce of the offei..  [Cage stiidy:  Cnlill  Vs  Carbollc Smoke Ball
Co (1983)I.

E¥2; Viren makes an offer to Jeevika to sell his bicycle for Rs 25,000. There is a specific offer

ffer must be made with a view to obtain the assent of the other The main purpose
an offer is to get the assent of the other party. Just expressing a mere intention or making an

1quiry is not sufficient to constitute an offer.

ffer should ot contain a term of non-com liance: The offer should not contain a temi of
n-compliance   of  which  would  amount  to  acoeptanoe.   Thus  a  man   Cannot  say  that  !f
3eptance is not communicated by a certain time the offer would be considered as accepted,

him  in  a  week,  it  shall  be  assumed  that  Thomas  had  accepted  the  proposal.  This  is  not  a
contract.

de4B  #JP

gE±Itisanoffermadetothep`+bucmgeneralandhenceanyonecanaccaptand|
ape  desired  act.  se;tion  i  ;-i in-e -in-i-i; --6;-;i-:cft--A-ciT-;;-iTn;-s`-;'u`t -a-i`a;--p-e:fiTi-i-cre' Jf-tE;:inditious of a proposal is an.acceptance of the proposal.

`.EisT:eou::bb°eJ£;:e=°:oe:ayL]p:r°soandv;#:Secdo::ascetv;La]Lu::?aspaaftpeerrsu:L]'na::hree::r:k:fbLa:I:

(which  is  medicine  in  the  form  of capsules,  which  is  the  company's  product)  for  a  certain
period according to  the printed direction.  One, Mrs  Carlill used the  smoke balls according to
the  directions  of  the  company,  but  contrasted  influenza;  then,  Mrs  Carlill  demanded  the
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reward,  but the  company refused to  pay the reward.  She then  filed a  suit in the court of law.

Then the court held that she could recover reward offered on the ground that the company's
offer through public advertisement amounted to a general offer, and a general offer may I)e
accepted by any member of ttle public. Tn return the company filed the petition, pleading that
Mrs Carlill had not communicated her intension to accept, then the judge refusing the petition,

pointed that in cases like this, communication is not necessary, since,  her doing the I.equired
act amounted to  an acceptance of the offer.  [Case study:  Caml Vs Carbolic Sin,oke.Pall

#n:[3t)r:::;n:gd:S::ceftte8;V:;:yth;e:seown:P#eort8r#::uctLnthgea]::s::::°errst:abc:8d°,:teitl:;::`::

-i..,.!``i

.!3

ecific offer:  When offer is made to a definite person, it is known as  specific offer ,land such

giv'P4:fxt.e::Ctn]r:::Cf:eerpstet::::[y:,:t:I:t::e#'nevd,PaetrsR°:1.to  Manvi  at Rs  5,00,000.  This  is  a speciflc offer.  It  can be
®

accepted only Manvi.

E2EJ2; Abhi offer to sell his house for Rs 25,00,000 to Bhaskar. This
ry          offer. None except Bhaskarcan accept it.

offer amounts to i

*- EXDress offer: An express offer is one which may be made either by words spoken or

.;.`,.       E2sJ; lnder offered to sell his car by a letter to Rukmini for Rs  l,000. This is an expre
i         EL2i ]llesh offi:red to sell his bicycle orallyto Rushi forRs 1,000. This is an express

j+  I.mLp.I!edjiEEi An implied offer i3 one which may bo grthered from the conduct of
or from the circumstances of the case.

E2;I; Nizira goes to doctor for treatment. Her conduct implies an offer.  If treatment i
the doctor, Naira has to pay the charges. This is an implied offer.

speciflc

written.
s offer.

ffer.

parties

EL2iAboystartscleaningthecarasitstopsonthetrafficsignalwithoutbeingaskedtodeso,.

£oyso;:Ek:;::i::T|js#,:;;::TffyerL:i::;S°nab[eman]C°uldguessthatheexpectstobepaidforthis,here

S.   Counter  offer:   When  the  offeree  offers  to  qualified  acceptance  of  the  offer  sul)ject  to
modifications and variations  in the  terms of original  offer,  he  is  said  to have made a counter
offer.  In  other words  a  counter  offer  is  the  rejection  of original  offer  and making  a new

'     :#t?hengmaTo°#+:nact#as°# fi¥ :##Lg+iT:gn%St ¥tdft=:£iroe#?
E2E; Akshara  offers  to  sell  her plot  to  Nethik  for  Rs  10  lakhs.  Nethik  agrees  to  buy  it  for  8
lakhs.  It amounts to counter offer. It may result in the tennination of the offer of Akshara. And
if later on Nethik agrees to buy the plot for Rs  10 lakhs, Akshara may refuse.

6./ Cross offer: When two parties make identical offer to each other in ignorance of each offer,
such offers are known as cross offer. There is no binding contract in such a case, as one's offer
cannot be constructed as acceptance by the other.
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7.000 per ton. Oil the same day Selvam wrote to Archana offering to buy  I `000 tons of iron ,1t
Rs 7,000 pet. ton. The two lettei.s crossed each othei. in post and neithei. of them knew anytl

a::vu::h:_:
other'

the offer to the othei..  Selvam contended that there was a good contract.  It was held t

not bound, as a result of the simultaneous offers, each being made in ignorance ?f

`r¥nfi:iisDoe:L¥g:¥f;rE:no;i:j#toer±apenfo"ap"ceo"a
•Communication of off.er

The  communication  of an  offer is  complete  when  it  comes  to  the  knowledge  of the  person to
whom it is made. An offer may be communicated either by words of spoken or written or it may be
inferred from the conduct of the parties.

EXJ; Tenali  makes  a proposal  to  Rain  to  seu  his  house  for  2  lakhs.  The  letter was  posted  on  loth
March.  This  letter  reaches  Ram  on  12th  March.  The  offer  is  said  to  have  communicated  on  12th

March, when Ram receives the letter.

Ez£2i Surya offers. by letter to sell his house to Jyothika at Rs 75`00.000,  The letter is pestecl on 2S"I
December, It reaches Jyothika on 27th December. Here, tlie communlcatlon of the offer is complete
on 27`h December, when Jyothika receives the letter.

Revocation of offer fro C  -j#''

0
An  offer  can  be  revoked  at  any  time  before  the  communication  of acceptance  is  complete  as

gainst the proposer. It means that an offer may be revoked at any time before the letter of acceptance
s posted.

Ex| Ajay offers, by letter, to sell liis house to Varun. Varun  accepts the offer by a lettei..  Ajay may
is offer at any time before Varun posts his letter of acceptance and llot afterwards.

:``:i.:

revoke

Ex2: ini offered, by letter, to sell his car to Kamal for Rs  1,00,000.  The letter was posted on  15'']

March  which  reached  Kamal  on   17th  March.   Kamal  accepted  the  offer  and  posted  his  letter  of
acceptance  on  20th March.  Here,  Rqu.ini  become bound by the  offer on 20th  March.  In this  case,  tlio
offer could bi` revoked by Rajlnl 8t any tlm¢ before 20'h March.

Commu ication of revocation of offer

The communication of 1.evocation of offer is complete
•     For  the  person  who  makes  revocation,  when  it  is  put  into  course  of transmission  to  the

person to whom it is made,
•     For the person to whom the revocation is made, when it comes to his kiiowledge

RAKSIIANA R, ASSISTANT PROFESSOR Page 23

.,



BUSINESS REGULATIONS

E2E; Meera offered, by letter, to sell her car to Simran foi. Rs 95,000. The letter was posted on  loth Jam
which reached  Simran  on  13th Jan. Meera revoked her offer by telegram  on  14'h Jam which  reached
Simran  on  15'h Jam.  For  Mcera,  the  communication  of revocation  of offer  is  complete  w[ien  the
telegram  is  dispatched  i.e.,  14th  Jam.  But  for  Simran,  it  is  complete  when  Simran  receives  the
telegrami.e.,onl5'hJa=7

Modes of re`'ocation: Revocatioli means cancellatioii:

'`¢

Revocation of offer here  is withdrawal of offer by the offeror.  It can be revoked or cancelled  at
any time before it is accepted by the offeree. A proposal may be revoked by any of the fouow|ng ways

+  /'Revocation b`r communication of notice: An offer may be revoked by the offeror by giving

notice  of revocation  to  the  other  party  before  it  is  accepted.  Notice  of revocation  will  take
effect  only  when  it comes to  the knowledge of the  offeree.  Communication of revocation  of
offer shouldreach the offeree before the acceptance is communicated.                              I               .

•---  Revocation se of tim Where time is fixed for the acceptance of the offer, an
accepted within the fixed time,

it  is not

the offer comes to an end automatically on the expiry of fixed
tlmci/T/Whel.e   no   time   for  8coeptallce   js   prescribed,   the   offer  has   to   be   accepted   witl`in
reasonable timei[The offer lapses if it is not accepted within that time.  The ten  `reasonable
time'  will depend upon the facts ai`d circumstances of each cas3

erievocation  bv  non-fulfillment of conditions:  Where the offer requires that some conditions
must be fulf"ed before the  acceptance of the offer. the offer lapses,  if it is accepted  without
fulfilling the conditioaThat is an offer must be accepted according to the mode prescribed.  In
absence of the mode prescribed, then it should be on a reasonable or usual mode.

+    Revocation bv death or insanitv of tlie offeror: When offeror dies or becomes insane before
it is accepted, then the offer gets cancelled.

':=.rmffotl?Sn±.±#oo,n=¥.th±l?==:frfuan#ero:sreojff=,i:ee=T;rw¥enei:ycoth=oT.eroL:®

knowledge of the offeror.

+     Revocation bv counter offer:  Where a counter offer is made by the offeree, then the original
offer automatically comes  to  an  end,  as  the  couiiter offer  amourits  to  rejection  of the  original

offer.
•¥#n=:::Yin:£¥%nf:tp:di¥Ecr#±thwal=so¥oher=|¥m'l:rfw:w±is±

comes to an end.
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¥hecf`::tot:::af::°=Td:ts°[gsnef:.%:nh:s(ba)s.s:tn:hteh:r::::tch°en:::tp:scati:s8::i:'::ebnet::c:;:::T;°r:;ho:=
when accepted becomes a promise"

®

F`ulq reprf lit ^ccap.taJxp•L¥rfuffii[:nie¥;ac:i|fcs::'o?=¥¥#kT=T¥##:#:
Chirag,  his  own  lawyer,  and  agrees  to  sell  the  plot  for  Rs   10  lakhs.  But  Rajesh  does  not
commuiiicate the acceptance to Ankith. In this case, ilo contract comes into existeiice between
Ankith and Rap.esh.

•     AcceDtance  must be  absolute and  unqualified:  Acceptance is valid when it is absolute  and

uhqualified  and   is   expressed  in   some  usual  and  reasonable  manner,   unless   the  proposal

prescribed  in  the  manner  in  which  it  is  to  be  accepted.  An  acceptance  with  variation  is  no
acceptance.  It is  sinply a counter offer.  Counter offer puts an end to  the original offer,  and it
cannot be revived by the subsequent acceptance.
Ex|i  nlesh  enquiries  from  Antony,  `twill  you purchase  my dog  for Rs  loo"  And  Autoity
replies,  "I  shall  purchase  your  dog  for  Rs  loo  provided  you  purchase  my  cat  for  Rs  60".
Antony in such a case would not be said to have accepted the proposal of nlesh.

E2E£; Manoj  offered  to  sell  a  piece  of land  to Nuthan  at  Rs  I,00,000.  Nuthan  accepted  and
chcloscd Rs 80,000 with a promise to pay the balance by monthly installments of Rs  lo.000.qt
was  held  that  there  is  no  contract  between  Manoj  and  Nuthaii,  as  the  acceptance  was  not
absolute.

•     AcceDtance must be in the mode urescribed: Where the mode of acceptance is prescribed in
the proposal, it must be accepted in that manner. Acceptance given in any other mode than the

prescribed  one,  then  the  offeror  may  ray.ect  the  acceptance.   If  no  mode   is   specified  the
acceptance may be given in any usual mode.

Krishna offered to sell his house to Nithish for Rs 5,00.000 and infomed him to send his
ceptance  in  writing.  But Nithish  8ollt  an  oral  mc!808o,  There  le  Ilo  Qccoptunco  of the  oft`er
ca`ise the acceptarice is not according to the prescribed mode.

tance  should  be iven  within  the  time rescribed  or  within  a  reasonable  time:
cceptance must be given within the  specified time  limit,  if no tine  is  specified,  acceptance
ust be given within the  reasonable  time  and before  the  offer lapses.  The  term  "Reasonable
me" depends upon the facts and circumstances of each case.

Manjunath  applied  for  share  in  a  hotel  company  in  the  month  of June.  The  company
lotted shares in the month of November. Manjunath rejected the delivery of tlie shares on the
ound that the company has taken unreasonable time in allotting the shares. Company filed a
it against Manjunath. It was held that Manjunatli was not bound to take the delivery of shares
cause the reasonable period during which the offer could bc accepted liad lapsed.
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•:=tto:minm::ia=f#:::e=¥;therfpor¥tLbe±=ifgti¥::1:Lggrftn:

±id£#|;Thiaca:gem¥enfj%T.0;::e°£t:te;¥er=a:tt=#ushuRIdy|to~h
the boy. Later he announced a cash reward of Rs Sol  for tracing the boy. Shukla traced the boy
in ignorance of the award announced by Mr.Dutt, subsequently when he came to khow about
the offer, lie claimed it. His claim was rejected by Mr.Dutt.  Hence,  Shukla filed a s
Dutt.  It was held that Mr.Shukla was not entitled  [o  receive  the  amount  as he  trace
without any kl`owledge about the offer and reward.  (Case study:  Lalmam  Shukla
I)utt)                                                               .

•     Mere silence is  not accented:  Acceptance of an  offer cannot be  implied from  the

the  offeree or his  failure  to  answer,  unless  the offeree  has  in  any  previous  conduct
that his silence is the evidence of acceptance.

Ez§J;  Alok  expresses  to  Bindesh  that  if "I  don't  hear  from  you  by  next  Mond
presume that you have accepted to the proposal".  Silence is not acceptance and hen
no contract.

E2§J2i Tanvik proposes Avyukth to purchase his android mobile for Rs 500 and if n
him  in  a  week,  it  shall  be  ass`tmed  that  Avyiikth  had  accepted  the  proposal.  Th
contract.

it against
the  boy
s Gauri

ilence of

e there  is

•     AcceDtance   bv   conduct:   When   the   acceptance   is   given   by   the   conduct.   it   is   implied
acceptance.

EaJ; When a tradesnmn rccelves an order from a customer and executes the order by sending
the goods. the customer's order for goods constitutes the offer, which has been accepted by the

tradesman subsequently by sending the goods. It is a case of acceptance by conduct.

g=#::Tth:EL:#efor;ELwyee£::#one£#=Ev:foarftLTveth#Z:falls.
Ananth continued to use the magazine but denied to pay the bills sent to him. Ananth would be
liable to pay as his continued use of the magazine was his acceptance of the offer.
E2££i A widow promised to  settle  some  immovable  property to  her niece  if the niece  stayed
with her in her residence. Thus, niece stayed with her in her residence till her death. It was held
that the niece was entitled to the property.

``, £h:p#:¢:Elf.¥E.±b#:r,cotbfopfl#FT=r:ypkbe¢d:,±coap::=j,bcbuf=
acceptance is to be before the lapse or revoke of an offer.

Communication of accei)lance

Communjcatioii of acceptance is complete                                                                                                      ,
•     As against tlie proposer, when  it js put in course of transmission to him (as sooil as|the letter

of acceptance is posted by the offeree).
•     As against the acceptor. when it comes to the knowledge of the offeror.
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EzSJ; Anusha wrol:e a letter on 2nd Jam, offering to sell his car to Bhavya for Rs  I,00,000. This letter of
offer reached Bhavya on 5'h Jam. Bhavya wrote a letter of acceptance on 8`h Jam, posted on loth Jam and
it final
offere
offero

reache

ched Anuslia on  14th Jan. So, the communication of acceptance is complete against tlle
a`rya)  o.n  14'h  Jab  and  the  communication  of  acceptance  is  complete  against  the
usha) on lo'h Jam.

I offers to sell his house to  Suhas  for Rs  15  lakhs by a  letter dated 25'h  Dec.  Tlie  letter

has on 27th December.  Suhas accepts the offer by a letter posted on 28th Dec.  This  letter of

reaches  Vishal  on  30t]`  Dec.  Here,  for  Vishal,  the  communication  of  acceptance  is

when   the   letter   of  acceptance   is   posted   i.e.,   on   28'h   Dec.   And   for   Suhas,   the
ation of acceptance is comp[et€ when the Letter of acceptance is re€eiv€d by Vishal i.e.,

of acce tance

An i acceptance may  be  revoked  at  any  time  before  the  communication  of  the  acceptance  is
complete  for the  acceptor,  but not  afterwards.  It  means  an  acceptance  may be  revoked  at  any time
befoi.e the letter of acceptance reac]ies the ofi`eroT.

E¥J; Supramani offers, by a i?tter, to sell his house to Vikas. Vikas accepts the offer by a letter. Vikas
may revoke his acceptance at any time before his letter of acceptance reaches Subramani, and not

#M#whh:c¥£|b%aje#u''o°n#h#°NN£Uj##:'#alTned]:#:#esttt€°onf
acceptaiice on 22nd March which reached Prakash on 29th March.  Here, Neeraj becomes bound by his
accoptande  on  29th  March.  In this  case,  the  accepfanc® could  be re`/eked  at  any  tlme before  29th
Marcll.

Communication of revocation of offer and accet)tance:

The conmunication of revocation of offer and acceptance is complete
•     For  the  person  who  makes  revocation,  when  it  is  put  into  course  of transmission  to  the

persoii to whom it is made.
•     For the person to whom the revocation is made, when it comes to his lonowledge

rs.

®
EZEJ; Bagavan offered, by letter, to sell his car to Vikram for Rs 95,000. The letter was posted on  loth
Jan which reached Vikram on  13th Jan. Vikram  dispatches his acceptance by telegram on  13th itself.
Vikram  revoked  his  acceptance  by  telegram  on   16``'  Jan  which  reached  Vikrain  on   17tl`  Jam.  For

Vikram,  the  communication  of  revocation  of  acceptance  is  complete  when  the  telegram  is
dispatched i.e.,  16'h Jon.  But for Bogavan, it complete wlien  Bagavan receives  the telegram i.e,
on  |7'h Jam.

Ezs2i Sambram offered, by letter, to sell his car to Kavin for Rs  1,25,000. The letter was posted on 12tl`
Feb which reached Kavin on  15['` Feb. Kavin dispatches his acceptance by telegram on 20tl` Feb. Kavin

revoked his  acceptance by  telegram  on  22nd  Feb which reached Kavin  on 24`h Feb.  For  Kavin,  the
communication of revocation of acceptance is complete when the telegram is dispatched i.e., 22rd
Feb.B|forsambram,itcompletewhensambramreceivesthetelegrami.e,on24thFeb.
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Consideration

prQ/\\=:fnh,:a:s;.,dct:h:::o:tirea;t::i:;:,ii;is-g::o,:eofnt,e:eh,:n;,e;nnt;o::c:Ca:,,s,g::i::Td=i:ro;h;s::g,::i:h:p:I:oe:sic;ttutE,a:,:

^ tT.\     without consideration is ``nudum pactum".

dy\`\               zfection 2(d) defines consideration as "When at the desire of the promisor, the prothiscc, or
any other person has done or abstained from doing, or does or abstains from doing, or promises

::nsdj:er°artjoanb3tajn   from   doing   S°mething.   Such   act   or   abstincncc   or   promise   |s   called

Essentials and lef!al rules for valid consideration

i;o=::doe:i;::i:t:T=:or:th?fe±co±,£ep±ne:o:i:e::i:uTod:¥o:S¥::on:v!r.
ser`/ices rendered voluntarily will not amount to valid consideration.

+LZEj; Varun saves Jathin's goods from fire without being asked to do so. Here Varun cannot
demand I)ayment for his service3

Ez[L2;  Sudev coiistructed a shopping bazaar at the desire of the  district collectoi..  Tanviha  not
knowing  this   had   been  paying   commission   to   Sudev,   with   the   option   that   Sudev   had
constructed the shopping bazaar as per her desire.  I.ater Tankiva came to know the tr`ith and
stopped paying commission to Su`dev. Sudev filed a suit against Tanvika. It was held that the
shopping bazaar Constructed by Sudev was not at the desire of Tanvika but at the desire
of the District CoLlectot.. So Tanvika was not liat)le to pay commission to Sudcv.

~|::n:iyonth:°pnro=TBveemo:V=yf=mertkrowhTir::tah#[:thi:tinT+dn=:di=ay|d:

¥#;:¥:i:iTjd!a;;i;;fusLTi|fi;be;:ju:pty¥rty:;e:i:s,|fjj:o;.
Chimayya`  as  done  by  Angelina.  Accordingly,  on  the  same  day.   Ramayya.  the  daughter`
executed  a  wTiting   in   favour  of.  her  matemal   uncle  Chinnayya   agreeing  to  payi ainnuity.

Afterwards she declined to fulflll her promise saying that no consideration had mo
matemal `tncle i.e., the promisee. It was held, the word, "The promisee or any oth
Section  2(d)  clearly  show  that  stranger  tq the  consideration  may maintain  a  su
matemal uncle, though a stranger to the consideration was entitled to maintain the

Consideration  mav be Dart. Dresent and  future:  Section 2(d)  states that con
be past, present and future.

+::;;otrec£:sj::T:#o[:Lt¥raepethepromjsorrecefvesconsfderationfrom

Eai Veeresh.  a  lawyer at the request of landlord  gave up  his  practice and  se
manager with him. For this the landlord paid salary to the lawyer and also pr

pay pension after his retirement but he did not pay the pension on the grounds

ed  as  a

ised  to

Tat there

RAKSHANA R, ASSISTANT PROFESSOR Page 28



BUSINESS REGULATIONS

was no consideration from the lawyer. Lawyer sued landlord. It was held that giving

up the practice by the lawyer was a past consideration. Hence landlord was liable
to pay pension to lawyer.

rfuF:+a:astrfuifto;£:e;u#Jii#¥#::?co=i=jalL:r:e,:
the time of contract and took the delivery of car. Here, the consideration will be termed
as present consideration.

--¢   Future consideration: When the promisor has to receive the consideration at a future
date, it is a future consideratiqrij'                                                                                                   i

=+=j:¥g;ytoRsde5|%e;:e£Tk¥¥th#nl:o¥jpog.Vfr:i
a case of future consideration which is to be performed by botli the parties at the future
date i.e., when the sliip arrives.

I

I    ¥#g:S#m#tisELrsd#:; ia;# n£:ft5£ #¥th?#¥
delivery.   The   promise   of  Mchesh   is   supported   by   pro"iso   of  Pi.abhas   and   the
consideration is executory on the both the sides.

jutonsideration  need  not  be  adequate:S.is  not  necessary that the ,consideration  should be

:I;;:;a:;;r:i:.#yVI;T#ip;rousT:£nwhii:;£beisftin¥tft:ttmb#:f:in:
determining the question whether the couseut of the promisor was freely given or not.

_E±§±i  Suprith  agrees  to  sell  his  house  worth  Rs  10,00,000  to  Vinay  for  Rs  10,000.  If the
consent to the agreement is given freely, then the consideration is a good consideration.

E2E2; Amudha agrees to sell her car worth Rs 50,000 to Ramani forjust Rs  I,000. If Amudha's
assent to the agreenient is not given freely, then the consideration is a not a good consideration.

Eafi  Aalaya  agrees  voluntarily to  sell  the  motorcycle  for  Rs  200  to  Brundha.  It  is  a  valid
contract despite the inadequacy of coneiderat`lo]'i.

rfonstderationmustbereaLnofINusorv:Thoughconsiderationneedriotbeadequatebut'it
must be real and not illusory. If it is physically and legally impossible, the agreement cannot be

ff±f:+t#,d¥e:tof##]:in:to#ooff#;srmsoannc:o+REL,co,ocothe
Ex2; Anokia promise to make two parallel lines meet is no good consideration.

Jerry promised  to  pay Rs  500  to  Tom if he  brings  a  star from  the  sky  to  earth.  Here,
nsidcration for Jerry's promise to pay Rs  500 to Tom is `1o bring a star from the sky.`. The

reement is void as the consideration is illusory.

Page 29



BUSINESS REGULATIONS

E2;i; Meny promises to discover treasure by magic. This transaction can be said to
it is illusory.

.......       `
onsideration must be lawful: Consideration for an agreement must be lawful. An

is  void  if it  is  based  on unlawful  consideration.  The  consideration  of agreement  i
unless:

•:.   Tt is forbidden by law.
•:.   It would defect the provisions of law if it is permitted.
•S   Tt I.s fraudulent and I.nvolves or implies injury to a person or property of`anoth

a   The court regards lt immoral or opposed to public policy.

e void as

reement

:I:

nlawfl'l

''4

E2EJ; Bala promises to obtain Sharath an employment in the Government services and Sharath

promises  to  pay  Rs  50.000  to  Bala.  The  agreement  is  void  as  the  consideration  for  it  is
unlawful.

rfe]2; Rithika promises to maintain DaTsha's child and Darsha promises to Rithika to pay Rs
5,000 per month for this purpose. This is a lawful consideration.

'    .     Consideration  mus(  be  sometliing  which  the  Dromisor  is  not  alreadv  bound  to  do:  A

promise  to  do  what  one  is  already bound  to  do  either  by  general  law  or  under  an  existing
contract is not good consideration.

E2s;  Sudeep  promises  to  pay  money  to  the  police  officer  to   investigate   into  crime.   The
agreement was held to be invalid because the officer is already under the duty to do so by the
law`

•     Consideration  may be act. abstinence or uromise:  Consideration may be act, abstinence or

promise:  According  to  Section  2(d),  consideration  may  be  an  act.  abstinence  or promise.  In
otherwordsconsiderationmayconsistofeitherapositiveactorabstinencei.c."ga|iveactor

a promise.
•:.   An  act:  An  act  refers  to

saying of other party to the contract.
E2Ei Amrutha  reqiiest  to  Varshini  to  sell  and  deliver  certain  goods  on  credit.  Varshini
agrees  to  do  so  provided  Hithyshi  guarantees  the  payment  of the  pricc`.  Here  sale  of

a positive consideration.  Act means  doing  anything  on  the  .

goods by Varshiiii to Arnrutha is the consideration for Hithyshi's promise to
the payment.

uarantee

a   An abstincncc: An abstinence refers to a negative consideration. Abstinence means not
doing or restraining ourselves from doing anything on the saying of other party to the
contract.

E2E; Chiranjeevi, the lender, entered into an agreement with borrower Balakrishna. The
loan becomes due. Balakrishna fails to pay the loan.  Chiranjeevi claims tliat he  is going

to file a suit against him. BaLakrishna prohises to pay additiounl money in excess of the

loan  amount  if he  is  refraining  from  filing  a  suit  against  Balakrishna  for a  year.  Here
Chiranjeevi's abstinence is a cohsideration for Balakrishna's promise.

Excentions to the rule of consideration

- As per the law it is clearly defined as "No Consideration No Contract'' and all consideration must

be lawful and unlawful consideration are considered as void. BLit there are few exceptions given by the
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1aw7where the contract can be enforceable even though there is no consideration.
exc eptions                                                                                                                                                  ,`

e following are

z-~'Natural love and  affection  rsection 25(1)I: Agreement made without consideration may be

katiJd££i:pmal#iEj¥g=¥re#chisto¥riqonffuntofnaturalloveandaffrfu:n
EzsJj A llusband, by a registered agreement promised to pay his earnings to his wife. Held the
agreement though without consideration, was valid.

Gg2;Aadhavaninnaulloveandaffection,promisestogivehisdaughterMithraRsl0,000.
Aadhavanputshispromiseintowritingandregisteredi¢hencethereisacontrgi::;;I

Exfi Rahul and Tiiia were husband oncl wife. Because of so I'nany disagreements rind quarrels
decided to live apart. At the Stage Rahul oxeoutod ro8lstorod acr®en`ont lil favour of Tlm

re  he  ag.reed  to  pay  her  separate  residence  and  maintenance.  Jn  the  agreement  it  was
tioned that the cause of separation i.e., disagreements and quarrels.  Rahul did not pay the
amount.  Rahul  sued Tina.  The  suit filed by Rahul was rejected by court which held the

quarrels make the couple separate.  There was no  love  and affection between the parties
hence there was no contract.

ensation  for ast  volunta services Section  25

+

An  agreement  made  without
usideration may be valid if it is a promise to compensate wholly or in part, a person who has
eady voluntarily done something for the promisor.  A prorise to pay for the past voluntary
rvices be binding, the following essential factors must exist:

v'   The services should have been rendered voluntarily.

/   The services must have beeii rendered for the promisor.
/   The promisor must be in existence at the time when the seivices were rendered.
/   The pi.omisor must have intended to compensate the promise,

Androose  finds  Dhanalakshmi's  purse  and  gives  it  to  her.  Dhanalakshmi  promises
ve Androose Rs 1,000. This is a valid contract.

Amjith found Piyush.s cycle and gave it to him. Piyush promised to give Amjith Rs  1
reward. This is a valid contract.

Zakir, a neighbor helped putting down the fire in Hussain's house. Afterwards, Hussain
sed Zalcir to give Rs  I,000. This is a valid contract even though the consideration did not

ove at the desire of the promisor.

•     Promise  to  Dav  time  barred  debt  rsection  25(3`1:  A promise  to  pay  a time  barred  debt  is

enforceable  if such  promise  is  in  writing  and  duly  signed.  The  followilig  conditions  must be

satisfied
/   The promise to pay must be in writing
/   Tlie promise must be signed by the promisor or his authorized agent
/   The  debt  must be  time  barred  i.e.,  the  limitation  period  for the  recovery  of the  debt

must have expired

E±± Hithesh owes to Zainab Rs  10,000. Later debt becomes time barred.  Hithesh promises in
writing to pay Rs 5,000 on account of time barred debt.  Though there is no consideration  for
the secofld agreement, it is considered valid one.
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E2s2; Madhu is indebted to Sangavi Rs 6,000 but the debt is time barred by the Limitation Act.
Madhu signs a written promise now to pay Rs  5,000  in  final settlement  of the debt.  This is a
contract without consideration, but enforceable.

/     ComDlete  gifts  lsection  25(4`1:  The  absence of consideration  does  not affect  the validity of
the gifts actually made. Thus, gift without consideration is valid.

E2s; If a certain  person  gives  property to  arlother  accordingly to  the provisions  of transfa of
property act, he  cannot  subsequently demand property back on the  ground  that there  was  no
consideration.

/   Agency /Sectlon 185t: No con8iderndon is necessary to create an agency.

;!,   Banlnent (Section 148t: No conideTEition is required to eflbet de bailmenl

.::=n,##o:i2n#TELglf=:'LJTLELfLi:=£eLktera=#th.e,
guarantee. A contract of guarantee is made without consideration and is valid.
E2±;  Anbuselvan  took  a  loan  of Rs  10,000  from  Maya.  Pandiyan  guarantees  Maya
there is no coiisideration in  the contracts between Pandiyan  and  Maya and between

aild Anbuselvan` they are valid.

~    Remission  /Section  631:  Remission means  acceptance  of lesser  amount  or  lesser
performance than what was actually due under the original contract.

laTnhd:,;::

egree  of

EZE; Maha owed Rs  10,000 to Puttu under a contract. Knowing the inability to pay money Puttu

:::etrdac¥a::et°sepcao¥T::;;:r°a°ctt:h:i;::anr:%:;pdoe::.dFb°yr::]iss?diFa:,5:nTse:::toe:ecdo`;nt;:ca,.Separate
I

L  .     Charitv:  If a promisee undertakes  the  liability on the promise  of the person to  con
charity, there the contract shall be valid.      .

SLIlt bv a thlrd r}art`r on an agreement

Though  under  the  Indian  Contract  Act,  1872  the  consideration  for  an  agreement  rna

from a third party. the third party cannot sue on agreement. Only the person who is party to
can sue on it.

E2E; Prakruthi who is indebted to Santhanam, sells his property to Rakul and Rakul promises
the debt amount to Santhanam.  If Rakul fails to pay, then in such situation Santhanam has
sue, as Rakul is stranger to contract.

ribute to

proceed

The  aforesaid rule,  that  stranger to  a contract calmot  sue  is  known  as  a  "Doctrine of Privity of
Contract", is however subject to certain exceptions. In other words, even a stranger to a contract may
enforce a claim in the following cases:

•     Beneflclarles ln case of trust: Where a benefit is given to a person by creating a tmst in some

pt.operty in  his  favour.  sucti  a  beneficiary may enforce  the  contract  even  though  he  js  not  a
ptry 'o i'.
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E =,:S:ntrtah'::t`::seed,Cpea::;a::::hpoe`:i:Snt:t:;I;a;bteo:::dc%t:ae:t,;neat:u:tuef°:oF:h:e:::I:f,i:`
atrailable to him under the trust.

•     Familv settlement:

:i,`:

ln case of family settlement,  if the terms of the settlement are reduced in
iting,  the  members  of faniily  who  originally  had  not  been  parties  to  the  settlement  may
force the ngt.eemcnt.
;i;  On  the  partition  of joint  properties.  two  brothers  agreed  to  invest,  in  equal  shares`  a

certain sum of money for the maintenance of tlieir mother. Tt was held that she was entitled to

require her sous to make the investments for her maintenance although she was not a party to
the partition of the property.

E2§L2; A female member can enforce a provisioa for marriage expenses, made on the partition
of the Hindu Undivided Family although she was not a party to the contract.

•    Assimee of contract:  In case of assignment of a contract, when the benefit under a contract

has been assigned, the assignee can enforce the contract.

Ex; S  sells goods to  8  and is  entitled to receive the price.  S by giving notice to 8  assign his
right to receive the price in favour of third pany X. X, the assignee, may then sue 8  for the

phee of goods.

•     Contracts  entered  into  through  an  af!ent:  The principal  can  enforce  the  contracts  entered
into by his agent provided the agent acts within the scope of his autl]ority and in the name of
the prineipal.

E2E; Jaggu the agent of Bheem, on behalf of Bheem entered into an agreement with Kalia for
the purchase of his property.  If Kalia refuses to perform his obligation Bheem has the right to
enforce the contract.                                                                                                                                                      I

•|±p¥±:=#edi=£=t±r=T±aecFpewhxp=:=enat#a=e.nDtt==;,b#
acknowledges tlie payment to the third person or admits the liability` then the third person can
recover the amount from such a party.

Ex; If Likith gives to Manu Rs 2,000 to be given to Neethu. and Menu informs Neethu that he
is| holding the money for him,  but aflervardli Menu rcfuilea to pay the money.  Ncethu will be
entitled to recover the game from the former,

Capacrty to contract

Meaning: Capacity refers to the competence of the parties to make a contract. It is one of the essential
element to form a valid contract.

Wlio is competent to contract?
Accordil`g to Section  11  Every person who

•     Has attainedthe age of majority

•     Isofsouiidmind

•     Is not disqualified from conti.acting, is competent to contract.
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deJf- a  i

LBi4if::1tnoprl:'apelsonwhohasnotattainedtheageofmajonty£Thehdiar

`'4

#:Lath;;:#a:¥i#io|fhe¥:¥T3afroin¥m*%°sn;¥¥::wo:¥:#i#;o¥:I:i
ange:

•     A guardian is appointed by court, for the minor to look after his person or property or both or
•     A court of wards has been appointed for the supei.intendence ofminor's pi.operty

LLwarclRtinztoaMlnor  <..`(  c`.   +z#                                                                                            .

/   Az!reement wlth a mlnor ls voldrdti-lhltlo: Entering a contract with a iwhor is void-ab-initio
i.e,. void right from the beginning,  Section  10 of the Contract Act requires that the parties to

the contract must be competent and Section  11  says that a minor is not competent.
-  +  E2£; A  minor mortgaged  his  house  in  favour of a money-lender to  secure  a  loan  of Rs  20,000

out of which the moneylender paid the minor a sum of Rs 8,000. Subsequently the minor sued
for setting aside the mortgage, stating that he was underage when he executed the mortgage. It .
was  held  that  the  mortgage  was  void,  and  therefore,  it  was  caiicelled.  Furflier  the  money

:#s#k#Tf##ofrw=ta::i:=t=:Je:##o:°thTeemTojnn;r,:nd:rw?as:nthoet
entitled to recover his money. (Case study: Mohori Bibi Vs Dharmodas Ghuse)

.    No  ratlflcation:  Ratification  means  subsequent  approval  of an  act  already  done.  A  minor
cannot  ratify  the  agreement  on  attaining  a  majority,  because  a  void  agreement
ratified.

E2E; Lal,  a minor borrowed money from Dilip and executed a pro-note in favour of

cjnno'  be

i]ip.  Lal

after attaining the age of majority ratified the promote. Lal failed to pay Dilip. Dilip Sued Lal.

It  was  held  that  the  suit  was  not  maintained  as  the  agreement  of Dilip  with  Lal  was  during
Lal's minority  and  was  void.  Irdl  cannot ratify the old  agreement which  has  already become

void.

.#Dvi°:ca:::Pb:nrfi::o°:ebennineflo:.=£dm:n:high::3=efiinyjAL:=h=ttl::jcj:®

valid.  As  per  the  law,  minor  is  not  incompetent  for  accepting  a  benefit.   If  a  contract  is

beneficial to a minor,  it can be enforced by him.  There is no restriction on minor from  being
beneficiary.

`i+` E2Ei  A.  minor  insured  his  goods  with  the  insurance  company.  The  goods  are  insured  in  the

transit. A filed a suit for the recovery of claim. The insurance ccimpany took the place that the

per.oii  on wltoso  behalf the  goods  were  insured  was  a  minor,  so  the  contract was  void.  The
court  rejected  the  plea  of the  insurance  company  and  allowed  the  company  to  recover  the
insurance money, in the capacity of the promise or beneficiary.

•     Minor  can  alwavs  I)lead  minority  or  No  estoDDel  against  a  minor:  A  minor  can  always

plead minority ai.id is not stopped to do so even where  he has  taken  any  loan or entered  into

=o:reo:l=#al§;11e¥¥asT:#=ha=ej::p¥TTtoT:=#n:er,rotto
•     No  SDecific Performance:  An agreement by a minor js absolutely void,  the coiut

direct specific performance of such agreement by him.
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*Jiabilitvfortorfe:Atortisaofvilveng,Aminor  js  liable  for torts.  Minors  are  liable  for
causing  injury or  damage  to  the  property to  others,  due to  their negligence.  They  are  hence
liable for torts.

..`!

in\nor_as.  an  ipsqlyept:  Minor  carrot  be  declared  as  an  insolvent.  This  is  so  because  all
reements with a minor are absolutely void. Mopever, the minor is not personally liable for

inor as a Dartner:  As a general rule minor carmot be admitted as a partner in a partnership
firm.   But minor can be admitted for the benefits of parmership by an  agreement executed by

the guardian on his behalf, with the consent of all the partners.

•.~'  MJnor I]i ln ment: A mfror can be an .gent. He ehall bind the principel by hi. act done in tha
course of ageiicy. But he cannot be l`eld personally liable for negligence or breach of his duty,
Principal has a risk in appointing minor as an agent. He cannot become principal.

•rf'I:iabiHtvfornecessaries:Necessariesmeansthethingstpatareesstntiauyneededbyamino'r.
They do not include luxuries, costly' items and urmecessaky articles. The supplier Qf necessaries
can claim feimbursement from-the property ofrfunor, but not personany from the minor.      \

.,

Ei

::==:tiv:u:m=h=n:=tb:.e£Th:u:u:::'cst=en::,:°±4L:
Where the guardian makes a contract for the minor, which is within his competence and which
is for the benefit of minor, there will be a valid contract which the minor can enforce.

But all  contracts  made by guai.dian on bchalf of a minor are not valii] For instance,  the

ardian  of  a  minor  has  Ilo  power  to  bind  the  minor  by  a  coiltract  for  the  purchase  of
movable property. But a contract ei`tered into by a cer[ifled gtiardion (appoii`ted by court) of
inor, with the sanction of the court for the sale of the mii`or's property, may bc enforced by
er party to the contract.

inor  as  a uarantor:
liable to pay.

f sound mind: A

:::,:..:::c`

Section

Minor  camot  be  surety  or  cannot  act  as  guarantor  as  he  is  not

person is said to be of sound mind for the purpose of making a contract if;
e when he makes it, he is capable of understanding it and of forming a rational j.udgement as
ct on his interests. As per section  11  of the Contract Act, for a valid contract, it is necessary

party to it must have a ` sound mind' .

12  states that:

B"

•4

person  who  is  usually  of unsound  mind,  but  occasionally  of sound  mind,  may  make  a
ntract when he is of sound mind.

person who is usually of sound mind, but occasionally of uiisound mind, may not "ke|a
ntract when he is of unsound mind.

A §ane man, who is delirious fiem fever, or who is so drunk that he cannot uiideTstand the teTi.ns
t, or form a rational judgement as to its effect on his interests, cannot contract whilst such
drunkness lasts.
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E2£2; A patient  in  a  lurratic  asylum,  who  is  at  intervals,  of sound  mind.  may  contract  during  those
intervals.

Pers°ThTed:oT[:=:ed::use,°n;:oC=8:V;:[`fi::yn:]e`iawtowhichthcyacoubuto;`not

competent to enter into a contract:

•#ie=i¥=T:`#en`al£,i,:fr¥eT:nj#s.:i=i.¥:et?al:=i=,dr#ece=Ythbeifither  an
Country

:ef££esds::yanh:,::na:`n::eyn.5nLenTf;::dw,i,aa::[t:sn:::I:I;:ab:too:eeenntet:`:ntT:ccoonut::Ee:;,::tea,:
Indian  citizen.  The  contracts made before the  declaration of the  war are  either te
suspended and will be re`'ived after the war is over.

Forclf!n sovort!li!ns. dlwhm8tlc staff and accredlted reDrcserLfatlves ol. forelf!n sta

persons can  enter into valid contracts and can enforce them  in Indian courts.  Howe`
cannot  be  filed  against  them,  in  the  Indian  courts,  without  the  prior  sftnction  of tr

mated  or

: s,,ch®
a  suit

cen'ral

Official
camot

lvent  is

law.   Tt

dum  of
artificial

When  a  person  is  declared  as

government.

•     Insolvcnts:

Receiver.  Insolvent  is  deprived of his power to  deal  with the property.  Therefore,  h
enter  into  a  contract  relating  to  property.  However,  this  disqualification  of an  ins
removed when the court passes an order of discharge.

•     CorDoration  or  comi)anv:  A  company/coiporaton  is  an  artificial  person  created  b

cannot  enter  into  contracts  outside  the  powers   conferred  upon  it  by  its  Memora
Association  or  by  the  provisions  of. the  Special  Act,  as  the  case  may be.  Being  an

person it cannot enter into contracts of personal mture e.g., marriage.

.F++t¥#r:fro+:kwLTeycnacne"T:glen::;en#tt:h;n:otT:Tterfn#j::i:+
with respect to  their husband's properties.  A married women can however, act as  an  agent  of

her  husband  and  bind  her  husband's  property  for  necessaries  supplied  to  her,  if he  fails  to

provide her with these.

•     Convicts: Convict cannot enter into contract while he is undergoing inprisonment. But when
he  is  pardoned  or the  sentence  expires,  he becomes  capable  of entering  into  a  contract.  The
incapacity is only during the period of sentence.

Free consent

''<

Consent means willingness of the parties to  enter into  a contract.  To  constitute a valid contract.
the  consent  of the  parties  must be  present  in  it.  In  English  law  consent  is  called  as  Consensus-ad-
ldorn (A8roctn8 upon tli€ onme thlng ln .fLme senac).

P#r¥:.T ^°|i:.n_¥.nti.A^=T::± ::_¥:n.|3...,Two or more pcrsom are said to have T]neentedwhen they agree upon the same thing in same sense".
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Free con seiit: Section 14 lays down that consent is not free if it is caused by

oercion

ndue influence

aud

isrepresentation

istcke

Coercion Section ls

cion  is  the  committing,  or  threatening  to  commit,  any  act  forbidden  by the  Indian
unlawful  detaining,  or threatening  to  detain,  any  property,  to  the  prejudice  of any

ftyfrs¢

Code,  o
whatcve+, with the intension of causing any person to enter into the agrecmentJ:cS4c A  +

•     It  is  immaterial  whether  the  Indian  Penal  Code  is  or  is  not  in  force  in  the  place  where  the

•   EL#so=::,¥inounts to coac,on
•     A  contract brought about by the coercion is voidable at the option of the party whose consent

`.   Jassocaused

•     From the above section the following are elements for coercion:
/   Committing of any act fofoidden by the IPC or
/   Threatening to commit any act forbidden by TPC or
/   The unlawful detaining of any property, or
/   Threatening to detain a properly wrongfully

Committing any act forbidden bv IPC: When a person commit any act forbidden by the IPC with a
view to obtaining the conseiit of another, it amounts to coercion.

E¥|;  Ruthvik told  Kanish  to  sign  the  promissory note  for Rs  50,000  in  favour of him.  When  he
refused to do so, Ruthvik shoot Kanish's son. Kanish sigDs a promissory note for Rs 50,000 in favour
of Ruthvik. In this case, the agreement is  entered into under coercion and I)ence voidablc at the
option of Kanish.

E¥L2; Ramesh told Sajjan to execute a bond of Rs 5,000 in favour of him. When he refused to do so,
Ramesh shoot Sajjan's son. Sajjan executed a bond of Rs 5,000 in favour ofRame§h. In this case, the
agreement ls entered Into under coercloh and hence voldabLe et tlie optlon of SaJJat..

TThreatenlnp to  commit allv  act  forbidden  bv IPC:  If a person obtained the consent of the  other
pally by.threatening to commit an act fofoidden by JPC, it amounts to coercion.                                         i

Fcbc:

Ex  I :  Si

Yathish
at the point of pistol asks Yathish to sell his car worth of Rs  I,00,000 for just Rs 20,000.

pled to sell his car. Here the consent of Yathish is not free. The agreement therefore c;n
be enfot.ced at the option of Yathish.

Exfi Aamugam obtained the consent of his wife and son for transferring property in favour of his
brother  by  threatening  that  he  would  commit  suicide  unless  the  consent  is  given.  They  gave  their

:::]cSEednetia|eorut::syt:t::ear:juo[:t:nadv:£edn¥eet:°e;trcaac:.::::St::1:o°nyt:::t:°urt.thatthethreattocommit

E2iJ; Ambika  threatens  to kill  Sourab  if he  does not agree  to  sell his  car to  Ambika for Rs  10,000.
Fearing death, Sourab enters into an agreement with Ambika for the sale of his car for Rs  10,000 only.
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''¢

The agreement: is voidable at the option of Sourab as the consent to it is obtained by threateTLing
to kill a person, whicli is forbidden by the Indian Penal Code.

E2§4; Amba threatened  to  kill  Krish  if he  did  not  execute  a bond of Rs  5,000  in his  favour.  Krish
executed  a bond  for Rs  5,000  in Amba's  favour.  This  bond  will  be  voidable  as  the  consent  to  it  is
obtained by threatening to kill  a person, which is forbidden by Indian PeTial  Code.

me  uhlnwfu]  detulnlng  of finv t]roDertv:  Whorl a person  detains the property of anotlier A get the
consent to unlawfully. It amounts to coercion.

E2!; An agent refused to hand over the books of accounts to the new ageTit unless the principal released
him  from  the  liability  in  respect  of certain  past  transactions.  Under this  circumstance  the  principal

gave the release deed.  Later principal filed  a suit against tlie  old agent.  It was  held that th
tpe  old  agent  amounts  to  coercion  and  release  deed  given  by the  principal  was  invalid

aBentwasliableforhispasttransactions,iftheyarebeyondthepowersofprincipal.

and of
he  old

Thireatenim! to  detain  a  DroDertv wronrfuu]Iv:  Obtaining the  consent  of a party to  the  contract by
threatening to detain his property unlawfully amounts to coercion.

E2§; The  Chief Secretary  of the  state  of Madhya  Pradesh  threatened  Mr.Vineeth  that  his  propertieswkiedthb:£::i::f¥#es=¥:|T:#¥,:TX,ee*#.b#`TLe,::,#.:i¥ou##
Chief Secretary.  It  was  held  by  the  court  that  the  act  of Chief Secretary  amounts  to  coercion.  So,
Mr,Vineeth can avoid the contract.

Burden of Drool: The burden of proof ties on the party who wants to avoid the contract on the plea of

coercion.

Effects of coercion
TTheeffectofcoercionistlrat

•     When the  consent  is  caused by  coercion,  the  contract  is  voidable  at  the  option  of the  party
whose consent was so caused i.e.,  the  aggrieved party can put an  end to the contract if he  so
cliooses.

•     A person to whom money is paid or anything delivered under coercion, must repay or return it.

That means restitution applies in this case.

Undue influence /Section 16`

A contract is said to be induced by "undue influence" where the relations subsisting b
ppartles are such that one of the parties is in a position to dominate the will of the other on

sition  to  obtain  an  unfair  advantage  of the  other.  A  person  is  deemed  to  be  in  the  p
minate the will of tlie other, when he holds real and or apparent authority over the other, oi:

stands in a fiduciary relation to the other.

As per section 16(2), ``A person is deemed to be in a position to dominate the will of another:

the
hat
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Ex:   Relationship    between   father   and   son,   Relationship    between   doctor   and   patient,
Relationship between trustee and beneficiary

•     Where  he  makes  a  contract  with  a  Person  wliose  mental  canacitw  is  temporarilv  dr
DermanentLv affected bv reason of age` illness or mental or bodilv distress
E=si Persons who are mentally weak, illiterates, very old age

E¥± An illiterate old man who  is physically ill and mentally distress executed a gift deed in
favour of his relative who was taking care of him. Here relative is in I)osition to dominate the
\t,ill of an old man

E¥2i Ankush was suffchng from number of ailments, and Harry was his family doctor. Harry
induced Ankush  to  agree  to  pay  him  unreasonable  sum  for  his  professional  services.  Here,
Hurry  has  employed  undue  influence  over  Ankush.  in  this  case,  rlnny  used  his  ouporlor

•grg±S;Apefib::man:o::Twh¥:b;Vve:t#ecustomofhercommunity,isrequiredtohve
behind a veil and is totally secluded from ordinary social interaction.  Sueh women may not have any

-   knowledge of the outside world.  She may have a direct contact with female person of the family but

she is not in a position to apeak directly with the male members leaving few. Law protects pardanashin
woman.  A contract with pardanashin woman is presumed to have been  induced by undue  influence.
She is not bound by the contract unless the other party can prove it was her voluntary act.

Burden of Droof: The burden of proof lies on the person who could dominate the will of other.

Effect of undue inl]uence
•     The contract can be voidable at the option of the party whose consent so obtained.                     I
•     'I'he contract may be set aside either absolutely or subjoot to restitiition of the benefit or it my

be upended.
E¥Ji Anoop, a money-lender,  advanced Rs  10,000 to Sampath, an agriculturist.  By undue influence,
AAnoop induced Sampath to execute a bond for Rs 20,000 with an interest at 6% per month. The bond
is voidable at the option of Sampath. And the court may set the bond aside, ordering Sampath to repay
Rs  10,000 with such interest as it may seem just.

means  to  deceive  or  to  clieat. araud refers  to  false  statement  or  active concealment of a
materlal

persoii v

As

followin
deceive

a

a

ct with an intent to deceive  another party.  The  fraud includes all  the acts  committed by a
an intension to deceive another personL[7E¢d+ ` ```

er the  Section  17 of the  Indian Contract Act,  1872,  "Fraud" meaiis  and  includes  any of the

acts committed by a party to a contract, or with his connivance or by his agent with intent to
other party thereto or his agent, or to induce him to enter into the contract:

e suggestion, as to fact, of that which is not true by one who does not believe it to be tiue:
e active concealment of a fact by one havihg knowledge or belief o±` the fact;

promise made without any intension of performing it;
y other act fitted to deceive;

y such act or omission as to law specially declared to be fraudulent
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true", A false statement intentionally made is fraud.

E2EJ; Kannan while selling his car to Mani says that it is of the latest model and brand new knowing
fully well that it is a used car of old model. His representation or statement amounts to fi.aud.

EZEJ2; A company issued prospectus inviting public to subscribe for shares. But the Board of
of company stated in the prospectus, the company.did not have any liability.  In fact it had. 8
the company had ci.eated a good impression and there by bit induced the public to make invi
A shareholder. who came to kiiow the reality, sued the company. It was held tliat the act of
of Directors amounts to fraud and anyone who bought shares can avoid the contract.

irectors
this act
tments.

Board

'.,

are  cracked which  he had  repaired  in such a way as  to defy detection.  The defect was  subsequently

discovered by Yogi. Hence he refused to buy the scooter. Here, the contract could be avoided by Yogi
as his consent was obtained by fraud.

E2gL2; Arivu , a horse dealer sold a mare to Bujji. Arivu know that the mare had a cracked hoof which
he filled up in such a way to defy detection.  Later, Bujji  disclosed  it and riejected the mare.  Here the
act of. Arivu amouiits to fhaud.

Ihtentional   non-Performance  (a  Promise   made  without  anv  intension   of  Derfot.ming  itt:   A

promise made without any intension of paying for them.
Exi Purchase of goods without any intension of paying for them.

Decel)tlo]l /anv other nut fitted to decel`/et! Any act fitted to deceive.

gLTihi`;ntthLinbgyt:in:LriveB:LT;#e%i:t::tBhujtsa#;:se3o5oL+=¥4fai=e':.
in one litre. The contract is voidable at the option of Bheem.

Fraudulent  act  or  omission   (ahv  such   act  or  omission   as   to   law  soeciallv  declared   to  be
fraudulent`: Any such act or omission as the law specially declares to be fraudulem                 I

Burden of Drroof: The burden of proof lies on the party who was defrauded by other party.

Effects of fraud
The effect of fraud on the contract is in 3 ways

•     The contract can be avoided by the defrauded party.
•     The defrouded party may sue upon the specific performance of the promise.

'    .     Hemoyevenfileosuitfordamages.

In the fal]owlng two clrculnstances. tlie contract ls not valdeb]e on account of fraud
•     Where  the  silence  amounts  to  freud,  the  contract  is  not  voidable,  if the  other pally had  the

means of discovering the tmth with ordinary diligence.
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•     Wliere  the  fraud  does  Tiot  induce the  other party to  enter into  a  contract,  tlie  contract  is  not

voidable.

Can silence be fraudulent?

Mere

fraud. a
amounts

silence  as  to  facts  likely to  affect the willjngness  of a person  to  eiiter into a  coiitract is  no

t where it is the  duty  of a  person to speak, or his  silence is equivalent to speech,  silence
to froud.

ls sllence e ulvalent to s
Keerthi  says  to  Suresh  "If you  do  not  deny it,  I  shall  assume  that  the  horse  is  sound".
sh says nothing. Here Suresh's silence is equivalent to speech.

The  duty  to  speak  i.e„  disclose  all  facts  exists  where  there  is  fiduciary
lationship between the parties such as father and son, guardian and ward etc, and also in the
surance contracts, marriage contracts, parpership contracts etc which are contracts based on
od faitll

Nayan  sells  by  auction  to  Tara,  a  horse  which  Nayan  knows  to  be  unsound.  Tara  is
ayan's daughter. Here the relation between parties would make it Nayan's duty to tell Tara if

tTehorsetsunsound.

Whpre a person asserts something which is not true, though he believes it to be true, his assertl
amounts| to misrepresentation. Misrepresentation may be either irmocent or without reasonable groun

entation  is  misstatement of facts  by one, which misleads the  other who,  consequently,  can
contract.

g to section 18, there is misrepresentation:
hen a pei.son positively states that a fact is true when his information does not warrant it to
SO;

When  there  is  a  breach  of duty  by  a  person  without  intension  to  deceive  which  brings  an
advantage to him, and loss to the other;

•     When a party causes the other party to the agreement

Positive  unwarrantedrstatement. ./When  aDerson. .positive]v  states.__tliat a  factis. .tque  when  his
Information   does   not   warrant   lt   to   be   sot:   A   8tatenient   made   without   reasonable   bouig   18
unwarranted  statement.  When  a  person  makes  a  positive  statement  that  a  fact  is  true  when  his
information  does  not  warraut  it  to  be  so,  though  he  believes  it  to  be  true,  this  act  amounts  to
misrepresentation.  Therefore,  a  false  statement made without  any tnistworthy source  of information
amounts to misrepresentation.

Exi Vivck believed his horse to be sound although he had no sufficient ground for his belief.  Vivek,
while seuing his horse to Parthu,  stated the horse to be sound.  On the basis of this statenient, Parthu
bought the horse.  Later on, Parthu found the horse to be unsound. In this case, the positive stateme]it
made by Vivck is a misrepresentation.

Breacl` of dutv which brines advantage to the Person committim! it /When there is a breach of
dutv bv fa Person without intension to deceive which brines an advantage to him. and loss to trio

g!!£[}; This clause covers all  those cases where one party is under legal  duty to disclose all material
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facts   to   the   other  party.   But  the   concerned  party  does   not  disclose   tlie   same.   Such  ,cases   of
misrepresentation are often temed by the courts as cases of `constnictive fraud'.

E2£; Dulquar while selling his land to Salman, told him that all the farms of the land were
Lfllf

ful]lyletout.

he negligently omitted to inform that the tenants had given notice to quit.  Here,  Dulquar is liable
for misrepresentation.

]ntLocent  mlstake  MJtien  a  I)artv  onuses  the  other  I)artv  to  the  af!reementl:  If one  of the  party
cliuses  tlie  other.  however,  Innocently,  to  make  a  mistake  as  to  the  nature  or  substance  of  the
a+greement, it is considered misrepresentation.

Ez£± Viji chartered a ship to Sumi, which was described in the lease contract. and was represented to
her as being not more than 2,800 tons registered.  It tuned out that the registered ton was 3,045  tons.
Sumi  refused to accept the ship in fulfillment of the charter-party (i.e.,  an  agreement between a ship
owner and merchant for the use of ship). It was held that Sumi was entitled to avoid the charter-party
by reason of erroneous statements as to tons.                                                                                                        .

EZEj;  Anil,  by  misrepresentation,  leads  Yash  erroneously  to  believe  that  5  hundred  TV  sets  were
manufactured  per  month  in  his  factory.  Upon  his  misrepresentation,  Yash  bought  the  factory.  The
actual  production  was  found  to  be  only  4  hundred  sets  per  month.  Here,  his  consent  is  caused  by
misrepresentation, and thus, the contract is voidable at his option.

Effects of mlsreDresentatlon
The  aggrieved  party.  i.e„  the  party  whose  consent  was  obtained  by  misrepresentation,  has  the

following two remedies
•     The contractcan be avoided

•     The party may sue u|)on the specific performance of the promise

In the fo]lowin! circumstances. the a=!rieved I)artv loses the right to rescind the contract

I.     Where he fails to rescind the contract within a reasonable time                                              I
•     Where he expressly or impliedly affirms the contract
•     Party whose consent was caused by misrepresentation had the means  of discoveringlthe tnith

with ordinary diligence, he has no remedy.

Mistake

Mistake  is  said  to  be  occ`med  where  the  parties  intending  to  do  oiie  thing  by erJor  to  do
somcthlrig  clso.  Ml.tokc  i8  an  orToncous  belief concerning  something.  The  term  `misfake
defined as incorrect belief` about something.            .

Tvpes of mistake: Tt may be of two kinds

•     Mistake of law /Section 21`: When a person enters into a contract to create legal obli

should have the knowledge of rules of law. Mistake of law may be of two types

¢   Mistake  of  Indian  law:  Every  citizen  should  have  the  knowledge  of  1€
country.  Everyone is deemed to be conversarit wl.th the law of. their country
the maxim "Ignorantia Juris Non Excusat".   Mistake of law, therefore, is no
it does  not give right to the parties to  avoid  the  contract.  If a mistake of I

may  be

ation he

iHHH,I

s  of the
d hence

leads to
foimation of contract,  section 21  enacts that "a contract is not voidable because  it was
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'1

caused by a mistake as to any law in force in India", A person coi`not get any relief on
the ground that he had entered into a conmct in ignorance of low,
Ex: NIors contract

¢   Mistake of Foreign law: When a person wants to enter into a contract with a foreigner,
it  is  better  to  understand  the  law  of  such   foreign   countt.y.   However  the  rule  of
lgnorantia Juris Non Excusat is not applicable. The party can plead excuse in the court
of law.

•     Mistake of fact /Section 20 and 22`:  When a contract is made by two parties without proper

understanding  of the  terms  and  conditions  of contract,  it  is  called  contract  created under the
mistake of fact. It is reclassified into two types

S   Bilateral Mistake: When both the parties to the contract are under a misconception of
the fects  of the contract.  it is  called as bilateral mistake.  The bilateral mistake may be
subdivided into two

•0 /   Mistake as to the Existence of subiect matter: Where both the parties entered
into a contract with the opinion that the subject matter is in existence, in fact it

is not. This is called mistake as to existence of subject mattel'.

E2E;  Amir and  Babu  entered  into  an  agreement  to  sell  and  buy  the  horse.  But
unlmown   to   the   parties   the   horse   was   dead  before   they   entered   into   an
agreement. The contract becomes void.

/   Mistake  as  to  the  Title  of  the  subiect  matter:   Where  both  the  parties

unknown to them about the title to the subject matter make a mistake and enter
into an agreement.  It is a bilateral mistake and is void,

EZE; Amrith believed that the had inherited rights over a fishery from her father.
Nagesh.  her cousin l]rother also bolioved  in Amrith's  rights. NBgesh  agreed  to
talce the fishery on lease from Alndth. Actually the fishery belonged to Nageth.
The agreement, caused by mistake as to title. was lield to be void.

/   Mistake  as  to  quantity  of the  subiect  matter:  Where  both the  parties  have
different quantities in their minds, it is bilateral mistake and is void.
E2Ei Shakthi wrote to Guna asking for quotation for 50 rifles. Accordingly Guna
sent  the  quotation.  Shakthi  sent  a  telegraln  stating  send  3  rifles.  But  by  the
mistake  of the  clerk  of postal  department  the  message  on  the  telegram  was
entered  as  isend the  rifles".  8  sent  50  rifles.  Shakthi  took  3  and  returned the
rest.  Guna  filed  a  suit  against  Shakthi  for non-acceptance  of 47  rifles.  It  was
held  that  there  was  a  mistake  as  to  the  quantity  of  the  subject  inatter  and

declared that the contract is void.

/   Mlstake  as  to  aua]ltw  or the  aLiblect  motteM  Whet.e  both  the  particg  had  a
mistake as to the quantity of the subject matter and enter into an agrcemel`t, !t 1@

•   void.

Ex: A contract for horse believed it to be a race horse would be void lf lt turned
out to be a cart horse.
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voidable but is binding.

Ez[: Humayun contracted with Naresh to build number of houses calculating the cost of
the project  Humayun  by  mistake  deducted  a  sum  twice  and  submi(ted  the  estiinates.
The Naresh  accepted the  estimates  and  entered  into  a  contract  with  Humayun.  Later
Humayun  found  the  mistake  and  tried  to  avoid  the  contract,  which  was  rejected  by
Naresh.  Humayun  sued  Naresh  to  avoid  the  contract.  It  was  held  that  the  mistake
ano`iiited  to  unilateral  mistake  and  was  biiiding on  H`imayun  and  he  has  to  face  theo
^^-.AnllAi-^a.   I.T^ hod r.^ nh.-^-^f a`.^{A:-^ +h4 ^r`-~o^+consequences. He had no chance of avoiding the contract.

`.4

jJ£

Exceotions: However there are two exceptions

•     Mistake as to nature of the contract:  Sometimes one of the parties to the contract may be at

a mistake regarding the nature of contract due to some reason or other.  In that case the coT`tract

is not binding on the puny who is at mistake, but is void,
E2±; An illiterate old man having poor eye sight signed a document with an assumption that he
was signing as a witness on the will of Rahman, but in fact it was a pro-note. Rahman endorsec+]d
it to Chinna. Chinna paid money in good faith. Chinna sued old man on the pro-note on the due
date.Itwasheldthatoldman'smistakewasrelatedtotheverynatureofthecontrict,andit
was not binding on old man. It was void.

•     Mlstake  as  to  the  ldentltv of t)artles:  If one  pally  makes  a  mistake  as  to  the  identity of a

person and mckes a cont"ct with a wrong person` the contract is void.
E¥; A company named Lindsay & Co had regular dealing with a fim Blerikiron & Co, having
office in Wood Street. Another person with a similar name Blenkam, maintaining

the  same  street  sent  an  order on  its  printed  letter  liead  to  the  company  for  pui.chaas]
office in

of some

I.A

goods. The company led to believe that the order came from the famous firm they knew. They
sent the goods.  The  fraudulent Blenkam sold the received goods down to Cundy.  In  a suit by

Lindsay against Cundy for recovery of goods,  it was held that as Lindsay never intended to
contract  witli  Blenkam,  there  was  no  contract  between  them  and  as  such  even  as  innocent

purcliaser of the goods from Blenkam did not get title, and must return them or pay their price.

Difference between coercion and undue influence
Basis of difference Coercion Undue influence
Natut.e of pressureorforce It involves physical pressure or force It involves mental pressure

Rel.tloml`ll, Portles to a cor`tract ore not related Parties to a contract are related to
to each other. each other under some sort of

relationship.

Consent Conseiit is obtained by committing Consent is obtained by domiiiating
an offence or threatening to commit the will of the other party
an offence
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/Thirdparty
It may be employed either against It is exercised against a person
the party to the contract or against who is a party to the contract. No

any third person who is not a party third party is involved in creating
to the contract. undue influence.

Nature of liability The party committing' or threateTling It is not a crime or of`fenc£.  So it

tQ commit an act will be punishable do€s not iiivolve any crim.inal

ul\derlpc    , liability

Remedies The contract is voidable at the The contract is either voidable or    .
option of one of the parties of the may be set aside means court may
contract enforce it in a modified form

Restitution Where the contract is rescinded by Where the contract is rescinded by

the aggrieved part, any benefit tile aggrieved part or the court has
received has to be restored back to the discretion to direct' the
the other party aggi.ieved party to return the

bendfit in whole or in part.

Differe Ce between fraud and misrepresentationfa G tr  i;,
Basi of difference Fraud Misrepresentation

ntention1 To deceive the other party by hiding There is no such intention to

the truth deceive the other party
Thol ledge of truth The person making the Bu88cstion The person making the Bu88®Btlon

believes that the statement as untrue believes that the stateinent as true,
although it is not true

Res ission of the The iTijured party can repudiate the The injured party is entitled to

contract contract and claim damages repudiate the contract or sue for
restitution but cannot claim the
damages

Mea s to discover The party using the fraudulent act Party can always plead that the
the truth cannot secure or protect himself by injured party had the means to

saying that the injured party had discover the truth
means to discover the truth

II

I

Legality of object and consideration

object#i::i::I::i%::n|f]tge;fa]r::andna£:uni:::ta;a:eemveen?.:%,SdTinctc:r::£gb:oasuepc:loo:e£3boyf!::{gi
%i:::edAct the consideration or object of the agreement is unlawful in the following circumstances.

nlawfulness of obiect and consideration /Section 23`

•     If it is forbidden bv law:  If the object or consideration of agreement is fordidden by law, the
agreement  is  void.  An  act  is  said  to  be  forbidden  by  law  when  it  is  punishable  either  by
criminal law or the country or by special legislation.
E2;i Kapoor promises to obtain for Bindesh an employment in the public service and Bindesh
promises  to pay Rs  1,00,000  to  Kapoor.  The  agreement is  void  as  the  consideration  for it is
unlawful.
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E2§£; A Hindu already marred and his wife was alive entered into marriage agreement with
Amala  an unmarried  girl.  The  agreement is void  as the object  for it is  unlawful according to
Hindu law.

•     If it defeats anv Provision of law: If the object or consideration of an agreement is of such a
nature  that.  if` permitted,  it would  defeat the  provision  of. any  law.  An  agreement with  such
object or consideration is unlawful` thus void.

E2gJ+ Ambalika.s estate was to be auctioned for aiTears of. revenue under the provisions of. an
Act of the Legislature. According to the Act, the defaulter was prohibited from purchasing his

own  estate.  Badra`   on  understanding  with  Ambalika,  purchased  the  estate  in  auction,  and
agreed  to  return  the  same  to  Ambalika  after  receiving  the  price  paid  by  him  (Badra).  The
agreement  between Ambalika  and  Badra  is  void  as`  by this  agreement,  the  defaulter  will  be
able to purchase back the estate. It would defeat the object of law.                                       I      .`

¥J#:chch##i#:#o::++:veYuhi:Cohf:ee#n#k#edTha;8aa=Je:#sthvo::+
as its object is unlawful.                                                                                                                                   I

•     If it  is  fraudulent:  If the  object  or  consideration  of an  agreement  is  to  defraud olhers,  the

agreement is void.                                                                                                                                          I

Ezii ^mir. Akbar and Anthony entered into an agreement of the division alnong them of gains
acqii!redoi.tobeacquiredbythembyfroud.Theagreementisvoidasitsobjectisunlrwful.

•    If it involves  or implies  iniurv  to  a  Person  or  property  of another:  If the objl

agreement is to injure a person or the pl.operty of another, the agreement is void.

E2£L+  Suhana  I.equested  an  editor  of  a  newspapei.  to  publish  a  defamatory  articl
lshwar, and promised to pay Rs 5,000 for this work. The agreement is void as it invol
to lshwar, and the editor carmot recover the amount from Suhana.

E2L2; Cannady agrees to pay Rs  15`000 to Vjjeesh if he kj]ls Ajmal. The agreement is

ct  of an

against

old,

unlawful,

Ex|i Kamal  gave  Rs  1,00.000  to  Deepika,  a  manied  women to  obtain  a  divorce  from  her
husband.  Kamal  agreed to many her as soon as  she obtains divorce.  Deepika  took the money

and kept  quiet.  Kamal  sued  Deepika.  It was  held  that  Kamal  was  not  entitled  to  recover the
money as the agreement was void for its immorality.

EXJ2; Virat let cab on hire to Kanika, a prostitute,  knowing that it would be used for immoral
purposes. The agreement is void.
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(                                Agreement opposed to public |]olicy

:I:£:rfeo:fih¥:peu£.:.::::°?]l:C:y:e'#s::trt:1:sem?::'w#fi::iLn:then,essto;rp:hs:dp::I:Cu#fi:roeLL{csys:jadn::tb:ea:nafgr::T°d|#

i:I:Cb:?I;:¥:Len:teccLadpeadb]ceas°efseoxnacied::I:.I:Lc°tn.c[:=ar]::efi:°e:e::#;::s:::1:neTdh:oCc°r¥tseda°n:*t

ti

Pu
usually
item  in

The roll
coLLEts 0

e list of agreements against public policy.

wing are some of the acts which were regarded as opposed to public policy by various
Law:

•     Agreements  of  trading  with  alien  enemies:  The  agreements  between  Indian  and  Foreign

nationals  are valid  in  normal  times.  In  this  case the  foreign  nationals  ar.e  called  alien  friends.

But  if  war  broke  out  between  the  countries  the  alien  friends  become  alien  enemies.  The
agreements with alien enemies are considered us opposed to public polity odd are declared ae
void.

•     Agreements  for  stifling (suDI]ressing`  Drosecution:  When  an  offence has  been  committed,

the guilty party must be prosecuted and any agreement which seeks to prevent the prosecution
of such a person is opposed to public policy.

E2s; Ram, knowing that Mohan has committed a murder. obtains a promise from Mohan to pay
him  (Ram)  Rs   10.000;  in  consideration  of not  exposing  Mohan,  this  is  a  case  of stifling
prosecution and the agreement is illegal and void.

•     Trafficking   in   pubHc   offices:   The   agreements   which   affect   the   normal   working   Qf

Government offices are void as they are opposed to public policy e.g„  appoininent decisions

#:|oii:uio::o=yvae=v#T|y,ortheer:::eT:onrtio:#roo:T=:to:|i:##
are void.

EL:1:isg#i?aa:sah::o|:Re:f:;oi:o;;;:oil::o:f;oi;:vn:g:d:'Jca;efi¥rou;t:s`l`.`::tcl`::oh::at:proe.t:::dfl::np`l:::

•     Agreements of chamt}ertv and maintenance:  Champerty and Maintenance are Britich terms
and can 1]e described as the promotion of litigation in which one has no  self interest. When a
person helps (financial or otherwise) another in litigation in which he is not himself interested

#Lj:innctLtl¥offe£#::¥pa:t£::£ttois#dedo#a¥rtr:;¥:eafno¥e#
litigation, if any, it is called Champerty.

E2[; Praveen files a suit against Anuj  for the recovery of a claim of Rs  1,00,000. Kani promises
to advance Rs 20,000 to Praveen for the costs of the litigation and Praveen promises to give to
Kani  Rs  40,000  if he  is  successful  in  his  suit.  This  is  an  agreement  by way  of Champerty.
Ifpraveenhad been  liable to return to Kani only the amount taken by him,  then it would have
been a mere Maintenance agreelnent.

Note: ln India, an agreement to finance litigation in return of a portion of the results of
the litigation is valid provided the litigation was instituted with a bonafied motive and tDe
term.  are  not  uDralr  or  unjuit  to  the  hebed  person.  If.  however,  the  Llqg±9gp±±±
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rl

inapired by a malicious motive or to instigate litigation or is of a gambling ct]aracter, or is
against public policy, the agreement is bad or void.

•     Marriat!c  brokcragc contracts:  An  agreement  made to  prociire a bride  for a groom  or vice

versa  for  some  fees  or  consideration  is  void  on  account  of opposed  to  public  polrey.  Such
agreement canirot be enforeed in the court of law by either of the parties as they are void.
E2E; Kundavi promised with Tejas to procure a wife for him. And Tejas agreed to pay Rs 5,000
to Kundavi for the procurement of the wife. Tn this case, the agreement is void as it is opposed
to public poljey.

•     Agreements in restraint of Darenta] rights: Father and mother are the natural guardians of a
minor child.  This right  of guardianship  cannot be bartered away by any  agreement.  Thus,  an
agreement  whicl`  is  inconsistent  with  the  duties  arising  out  of such  guardianshir  is  vo;d  as
bolng oppoaod to publlo policy.

gmL£V:sfh°er,:kg#:ke#'en:#o£:fa,:n:*g;#ai#,s¥ca:,°£*:e,t:tbr
husband in the best interest of the girl.

•     A!!recmcnt im restraint of Dersonal lil)ertv: An agreement which I.estricts the personal liberty

of an individual is void as being opposed to public policy.
Ez£; Danny, a servant, borrowed nloney from his employer. Ramnathan. AndDarmy adreed that
he would not leave Rarimathan's job, borrow money, dispose of his property, or move ffom his
house without Ramnathan's written consent to this  effect.  It was held  that the agreement was
void as it unduly restricted the liberty of Ranmathan.

•     Afreement  to  commit  crime:  An  agreement  to  commit  a  crime  is  void  being  opposed  to

public policy.  Thus` an agreement to indemnify a person against consequences of his criminal
act is void as opposed to public policy.

•     Interference with the court of ustice: An agreement whose object is to induce any judicial
officer to act partially or corruptly is void, as opposed to public policy.

Ex:  An  agreen.lout by Anushka to reward  Akilesh, who  is an  inteiided witness  in a suit against

Anushka of Ak{lesh's absenting himself from the tlial. This agreement is void.

•     Interest  aminst  obligation:  Agreements  are  void  as  they  tend  to  create  an  interest  against
obligation. The object of such agreements is opposed to public policy.

E2§J; An agreement by an agent to receive compensation without his principal's consent from
another for the performance of his agency is invalid.

E2EJ2; Aman, who is the manager of a firm, agrees to pass a contract to Zakir if Zakir pays to
Aman Rs 2,000 privately, the agreement is void.

•##cf#'o;=tlb:E#onmt°:f°P##==:=toac-#rmn#ujc`#:yrfuan:t
tt`erefore void.

I

'kgree=n:I:.::i::i::=a##ery#:=:,notrT=fnotrogf=an:are:#:=pneoi::
marry, the promise is not binding.                                                                                                        (
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•     Agreement to influence the elections to I}ublic offices: An agreement with the voters tending

to  influence them  by improper meaTis  or agreement with  third person  to  influence  voters  by
indirect  means  or  an  agreement  with  the  rival  candidates  to  withdraw  his  candidates  in
cbnsideration of a promise are all invalid on account of opposed to public policy,

•    Agreement  of interfering  with  marital  duties:  The  husband  and  wife  are  bound  under 8
manage  contract  and  win have  number of rights  and duties  in  a  civilized  society.  No  one
should  restrict  the  married  person  for  exercising  the  marital  rights  or  interfere  with  the
discharge of. marital  duties. An agreement made to do this is void on the ground of opposed to

public polity.

•     Agreements   in   restraint   of  legal   I)roceedines:   Section  28   declares  void.   the  types  of

agreements which restraint the parties to the contract to take recourse to legal proceedings
'    /   Agreements which oustjurisdiction of courts in trying the legal dispute                           .

/   Agreements  which curtail  the period  of limitation  and prescribe  a shorter period  than

that prescnbed by law
/   Agreeitients which provide for forfdituretwaiver/extinguishment of the legal rigivt itself,

if no action is commenced within the period stipulated by tl`e iigrcornent

Certain exceptions to the above rule are
/   A contract by which the parties agree that any dispute between them in respect of any

subje9t  shall  be  referred  to  arbitration  and  that  only  the  amount  awarded  in  such
arbitration shall be recoverable is a valid contract.

/   Similarly,  a  contract  by  which  the  parties  agree  to  refer  to  arbitration  any  question
between them whicb had already arisen or which may arise in future, is valid; but such
a contract must be in writing.

reement  in  I.estraint  of trade: "Every  agreement  by  which  any  one  is  restrained  from

ercising  a  lawful  profession,  trade  or business  of any kind,  to  that  extent void" -  Section
"to  that  extent"  means  only that  portion  of agreement  is  void  which  is  restrictive.  Public

licy requires that every man shall be at liberty to work for himself and shall not be at liberty
deprive himself of the fruit of his ltLbour skill or talent, by any contract thELt he entcrB into",

xceptions to tt`e rule Agreement in restraint of trade is void

|gr:jrr}s=|t:\:i:[]§ifcte:fti#seisvahdmthefouowingcases

I                   4   Sale  of goodwiu /Section 27`:  This seuer of the goodwiu ofa business  can be
restrained from carrying on

o    A similarbusiness
o    Within specified local linits
o     So  long  as  the  buyer  or  his  successor  in  interest  carries  on  a  similar

business provided
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o    The restraint is reasonable in point of time and pl.lee

•:.   Partner's Agreements fflxceDtions f!iven in the Partnership Act):

o    Partner's  comDetine business:  A partner of a  firm may be hestrained

(Section I I (2), Partnership Act)

specified   period   or   w].thin   specified   local   limits   -   (Section   36(2).

Parfuership Act)
o    Partner's    similar    business    on    dissolution:    Partners    [may,    in

anticipation of the dissolution of the firm, agree that all or son
shall  not  carry  on  similar business  within  a  specified  period
specified local limits - (Section 54, Partnership Act)

oAna reement  I)etween  an artner  and  the  bu er  of t

of them
r  within

®
e  firm,s

goodwill:  That  such  paTtiler  will  tiot  carry  on  any  busiiless
that of the fimi within a specified period or within specified lo
provided   the   restrictions   imposed   are   reasonable   -   (Secti
Panership Act)

/   Legal decisions

4   Trade  combinations:  An  agreement,  the  primary  objegivve  of  wl
regulate business and not to restrain it, is valid. Thus, an agreement in

'4

imilar  to

al  limits
n   55(3)'

ch   js  to
ie nature

of a business combination between the traders or manufacturers e.g., not to seu
their  goods  below  a  certain  plice,  to  pool  profits  or  output  and  to  divide  the
same  in  an  agreed  proportion  does  not  amount  to  a  restrain  of trade  and  is

perfectly valid. An agreement attempts to create monopoly, it would be void.
E2±; An agreement between ice manufacturer not to sell ice below a stated price
and to divide profits in a certain proportion is not void under section 27.

+   Nemthre  itlt)ulatlom  ln  lulce  alTeenenti:  An  agreement  of  gprrice  by
which  a  person  binds  himself during  the  term  of the  agreement`  not  to  take
service  with  anyone  else.  is  not  in  restrain  of lawful  profession  and  is  valid.
Thus,  a  chartered  accountant  employed  in  a  company  may  be  debaned  from

private  practice  or  from  serving  elsewhere  during  the  continuance  of service.
But an  agreement of service  which  seeks to  restrict the  freedom  of occupation

for some period, after the termination of the service is void.

4   Sole selling agent agreement:  An agreement between a manufacturer and sole
selling agent in which the sole selling agent agrees not to deal with the goods of
any other manufacturer, such a restraint in trade is binding.                       I

Wagering agreements

The term  `wagering agreement' or `wager' may be defined as an agreement in which one person
agrees  to  pay certain  amount of money to  the other person  on the  happening or non-happening of a
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•     The consideration for the promise under a wagering agreement is to pay or get money.

•     The money is payable on the happening and non-happening of an event.

:  # :::::::::;gg:a#re# #in#T}: to win nd other loose.             I
:*¥aE==::::o=J:rf+;=untfrotol;#ce?=isrencesmawagcringagreementis

void.

Ext6DtiJus

•     Shar.es: Share market transactions in which there in clear intension to give and take delivery of
shares.  Agreement to  deliver shares  or stocks  for a price  agreed between the parties  is  valid
although the prices of shares change very often.

•     Agreement of lotterv:  A lottery is a game of chance, so an agreement to buy a lottery ticket is

void. The amount if any won in a lottery camot be recovered tlrough the corn of law, except
iu the case of government lotteries.

•     Game  of skill:  Agreement to  pay fixed sum prize money to  the  wiimers  of skill  games  and

sports are valid. They are not considered as wagering agreements` jf the prize amouiit exceeds
Rs  I,000.

•     Statutorv exceDtions: An agreenient to contribute to the payment of` a prize of the value of Rs

500 or upwards to the winners of a horse race is valid. This is statutory exception hid down in
section 30 of the Contract Act.

•     Insurance contracts:  TnsuTance coT`tracts look  like to be  a wagering contract,  but in  fact it is
not. It means that the insurance are not wagering contracts but are valid contracts.

Ef[ffp .of Wpeerlng ff r¥ment: 4gIFenent of wager is void in lndi: except in the apte of Gujamt
and  Maharashtra,  where  they  are  declared  as  illegal.  No  suit  can be  filed to  recover the amount  on
Wager.

4`<.^  ,+  ,4'-f_           C°ntingentcontracts
ent contract:  Section 31  of the Act defines contingent contract as "a contract to do oi. not do

::dmeeih.1,:;'afnfds°grmaer:Vtee:tacr:]'eaxt::;,t:sS::goon::n¥ecnt;:::::E°£eg°;*appen"ontruetsofinsul.once.
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Collateral event means an event which is "neither a performance directly promised as part of the
contract. nor the whole of the consideration for a promise".

Exi  Aaliya  contracts  to  pay  Man8sa  Rs  I,00.000  if Maiiasa's  house  is  burnt.  This  is  a  contingent
contract,  because  the  burning  of Manasa's  house  is  neither  a  per.formance  promised  as  hart  of the
contract iior it  is  the consideration obtained  from Manasa.  The  liability of Aaliya arises  only on  the
happening of a collateral event which is an independent event but collateral to the main contract.

Eisintlf*;g;c:et;::i;i-dapendsonacontlngency,e,ontheharmmi
Or  non-

.     2.    The event on which performance is made to depend, is an event collateral to the contract, i.e., it

does  not  form part  of the  reciprocal promises  which  constitute  the  contract.  Thus  the  event
inould neither be a performance promised, nor the consideration for a promise.

g##sai=ct:nd#tlLTca¥thoef=;=jnan*,?i##T.sb:grptl:?nTse#:,soi:.
part of the promise itself and not a collateral event.

3.   The contingent event should not be the mere will of the I)romisor.

E2g; Ramki promises  to pay Nirosha Rs  10,000 if he so chose.  It is not a contingent contract,
infact it is not a contract at all.

Rules regarding contingent contracts (Sections 32 to 361
Rules regarding contingent contract are summarised I)elow

•    Enforccmeht  of  contracts  contingent  on  the  haDDeni"!  of  a  future  uncertain  evcht
(Section 32`:  Contracts contingent upon the happening of a future uncertain event.  cannot  be
enforced  by  law  unless  and  until  that  event has  happened.  If the  event  becomes  impossible.
such contracts become void.

EaJ; Where a car was insured against loss in trmsit , the car was damaged without being put
in the course of transit, the insurer was held to be not liable.

•ELH!Oi:0:o=£#:Bo:tanonunth:n-E:iepenejvniofifubefuneifn#etn`e:=t.

happening of that event becomes impossible.                                                                              I
E2£Ji Nuthan agrees to pay Sirish a sum of money if a certain ship does not return. The ship is
sunk.Thecontractcanbeenforcedwhentheshipsinks.                                                            (

'EL=ifL:::==cco=Tn=:=Ltheth:ahp#:go:fanan:::,wl#t#:naardHxe::::

become void if;  at the expiration of the fixed time,  such event has not happened or if, before
the time fixed. oucli event becomes impossible.
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happened,  or before the  time fixed  has  expired,  if it becomes certain that such event will not
happen.

E2§; Murari promises to pay Vasundara a sum of money if a certain ship does not ret`m within
a  year.  The  contract  may  be  enforced  if the  ship  does  not  return within  a  year,  or  is  burnt
within a year.

•=°:nm=:::nctl°nng:ron::tl#n#tco°£eo#L:::n:ctn:::::vi#:ee,|#:i(t¥::
acts  in that uny or the  fut`ne  conduct  of any per8ori  i8 considered  impossible,  if that per8oil
does something which makes it iinposslble to perform in the given circumstances.If a promise
depends on the act of a third party, it will become void if such third party refuse to do act or if
he incapacitates himself from doing it.                                                                                                           I

Saanvi agrees to pay Ragavan  a sum of money if Ragavan maITies Rose.  Rose marri9s
ck.  The  marriage  of Ragavan  to  Rose  must  now  be  considered  impossible  although  it  is

possible tliat Jack may die and that Rose may afterwards marry Rngavan.

E2E2; Nani promised to many Priya on the death of his father. While the father was still alive,
he nrarried another woman. It was held that it had become impossible.

•     E]nforcement  of agreements  conti"zent  on  an  imnossible  event  (Section  36`:  Contingent

agreements to do or not to do anything, if an impossible event happens, are void, whether the
impossibility of the event is known or not to the parties to the agreement at the time when it is
made.

E2iJi Bunny agi`ees to pay Madhu Rs  I,000 lf two 9trfllght lines join. 'I-he ngrcement ls void,

E2s£;  Shakthi  agrees  to  pay Karthik  Rs  I,000  if Karthik  will  marry Jacob's  daughter Jessy.
Jessy was dead at the time of the agreement. The agreement is void.

Difference between wagering agreement and contingent contract
.          Wagering Agreement Contingent Contract

A   wagenng   agreement   is   a   promise   to   give A contingent contract is a contract to do or not
money or money's worth upon the determination to  do  something  if some  event,  collateral  to
or ascertainment of an uncertain event. such contract does or does not happen.
In wagering agreement the uncertain event is the ln a contingent contract the event is collateral.
sole determining factor.

A     wagering     agreement     is     essentially     of Contingent  contract  may  not  be  of wagering
contingent nature. nature.
Awe ring agreepont is void. Contingent contract i8 valid.
Awe ering   agreement   coirsists   of  reciprocal Contingent contract may not contain reciprocal
promi es. promises.
Ina agenng  agreement,  the  parties  have  no In  contingent  contracts  the  either parties  have
other interest    in   the    subject   matter   of   the interest in the subject matter of the event.

::r::'Th
ent   except   winning   or   losing   of   theitof.thewager.Tnotherwordswagering

agree ent is game of chance.
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Performance of contract
"Perfomance  of a  contract" means  carrying out of obligations.  Section  37 of the CoJtract Act

toys  down  that  "The  parties  to  a  contract  must  either perform,  or  offer to  perforTn,  their
promises. unless such pcrfemance is dispensed with or excused under the provisions of tliis
any other law".

Performance may be
•     Actual  performance:  When  each party to a contract  fulfils  his  obligations  arising

contract within the time and in the manner prescribed, it amouiits to actual perfoma
contract and the contract comes to an end or stands discharged.

•     AttemDted  D      orrunnce  or  offer  to  I.erform  or  tender:  When  the  promisor

perform his obligation under the contract, but is unable to do so because the promise
accept the performance,  it is called  attempted performance.  A valid tender of perfo
equivalent to perfomiance.

``,

spective
ct. oT of

der tlle

offers  to
does not

ance  ls

®
Essentials of a valid tender

•     Unconditional: It must be unconditional. Tender is said to be unconditional when it is made in
accordance with the tens of the contract.
£±[;  ABl`wllul  offers  to  deliver  loo  baleB  of cotton  to  P8ndri  Bai  if Pandri  Bat  sells  her  one
machine to Ashwini. It is a conditional tender and hence invalid.

.     Proper time  al)d  place:  lt  must  be  at proper time,  i.e,,  at  the  stipulated time  (if tl!ere  is  an

agreement as to time) or during business hours (if there is no agreement as to time).  It must be
at proper place.

•     Whole obligation:  It must be of the whole obligation contracted for and not only of the part.

However a minor deviation from the terms of the contract may not render the tender invalid.
•     If the tender relates to delivery of goods, it must give a reasonable opportunity to the promisee

for  inspection  of  goods  so  that  he  may  be  sure  that  the  goods  tendered  are  of  contract

.    :t:tifnindebyapersonwhoisinapositionandrswillingtoperfomthepromise.               .
•     It must be made  to  the  proper person i.a,  the promisee or his  duly  authorized  ageit.  Tender

made to a stronger is invalid.
•     Iftherc ere sovcraljoint promisees, an offer to any one of them is a valid tender.
•     In case oftender of money, exact amount should be tendered in the legal tender money.

#£i#ji:8ac:co#=',:ng::o:±¥;rigY:mcoai#±d#ch#onthoi8±th:,::e:ffmerethoas|not been
end but

his  rights  continue.  He  need  not perform  his  part  of the contract but may  initiate  action against  the

promisee for breach of contract.

Excotlon
If a dchtor has properly offered to pay money, and the creditor refuses to accept payment, the debtor's
liability to  pay shall  not  come  to  an  end.  However,  he  will  get  one  relief startirig  from  the  date  of
rejection  of the  tender.  He  will  not  be  lial)le  to  pay  interest  on  the  due  amount  from  the  date  of
rdyection.
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Effi'ct of refusal of Dartv to I)erform Dromisc who]lv (section+?
When  the  party  to  the  contract  has  refused  to  perfom,  or  disabled  himself from  performing  hig
promise  entirely,  the  pi.omlseo  n`oy  p`it  ®i`  ei`d  to  the  oontr®ct.  unl...  he  1"-  .lgnmcd.  by  word.  ot.
conduct, his acquiesccl`ce in its contin`iance.
Ex:  Mahalakshmi,  a  singer enters  into  a contract  with Balu,  the  manager of a theatre to  sing  at  his
theatre two nights in every week during the next 2 months, and Balu engages to pay her Rs  1000  for
each nigiv performance. On the 6th night Mahalakshmi willfully absent herself from the theatre. Balu
is at liberty to put an end to the contract.

Tf in the
to have
entitled

Bv who

ove example, with the assent of Balu, Mahalakshmi sings on the 7th night, Balu is presumed
nified his acquiesceiice in the continuance of the contract and cannot put an end to it, but is
compensation for the damages sustained by him through Mahalakshmi's failure to sing on

must a contract I)e er formed? Section 40 and 41

romisor himself: If there is something in the coiitract to show that it was the intention of the
ies that the promise  should be performed by  the promisor himself,  Such proitli§e must be

formed by  the promlsor.  ThlB mefliis contracts wlitch Involve the exorcl.a of pop.anal  .klll
diligence,  or  which  are  founded  on  p6rsonal  confldcnce  between  the  parties  must  be

#=£:ad:i:stp::;:::s[St:I:'kmese:fAciassesforprfudiandthismustbeperformedbythe

±2§j;  Vijay  promises  to  paint  a  picture  for  Sangeetha  for  Rs   1`00,000.  Vijay  is  bound  to
p,erform  the  promise  himself.  He  cannot  say  some  other  painter  to  paint  the  picture  on  his
b.ehalf.  If Vijay  dies  before  painting  the  picture,  the  contract  camot  be  enforced  either
Vij ay' s representative.

•   E;:t:::ein,p:;rs:::n:,:,oo;,o:n;I:di:pa;:a:,:tR;:e:::t:o::.u:ne:::'|:;:f.: gc.a.ndt;.a :t:;haempar;::S::ir I:::

•     Rel}resentatives:  A  contract  which  involves  the  use  of  personal  skills  or  is  founded  on

personal consideration  comes to  an end on the death of the promisor.  As regards any other
cofltract  the  legal  representatives  of the  deceased promisor are bound  to  perform  it unless  a
contrary intention  appears  from the  contract.  But their liability is  limited  to  the value  of the

propertyr they inherit from the deceased.

•     Third Dersous:  When a promisee accepts the performance of the promise from a third person,

he  cannot  afterwards  enforce  it  against  the  promisor.  That  is  performance  by  stranger,  if
accepted  by  the  promisee,  this  result  of  discharging  the  promisor,  although  the  latter  has
neither authorized nor ratified the act of the third pa.rty.

EXJ=  Ajith  delivered  goods  to  Shalini  for  a  proinise  to  pay  Rs  5,000.  Later  on  Shalini
expresses  her  inability to  clear the  dues.  Deepa, who  is  known  to  Shalini,  pays  Rs  2,000  to
Ajith  on  behalf of Shalini.  Before  Tnaking this payment  Deepa  did  not  tell  Shalini  al]out  iL
Now, Ajith can sue Shalini only for the balance and not the whole amount.
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E2E£;  Sharath  received  certain  goods  from  Radhika  promising  to  pay  Rs   10,000.  Later  on
Sharath cxprcsscd his  inability to make payment.  Richard.  who is known to  Sharath,  pays  Rs
6.000 to Radhika on behalf of Sharath. However.  Sharatli was not aware of the payment.  Now
Radhika  is  intending to  sue  Sharath  for the amount  of Rs  10,000.  When  a promisee  accepts

performance from a third person, he cannot afterwards enforce it against the proinisor.  That is
performance  by  a  stranger  accepted  by  the  promisee  produces  the  result  of discharging  the
promisor,   although   the   latter   has   neither   authorized   nor   ratified   the   act   of  third   party.
Therefore, in the present example, Radhika can sue only for the balance amount i.e., Rs 4,000
and not for the whole amount.

•     Joint  Dromisors:  When  two  or  more  persons  have  made  a  joint  promises,  then  unless  a
contrary intension appears from the contract, all  such persons must jointly fulfill the promise.
If any of them  dies,  his legal representatives must` jointly with surviving promisors fulfill the

promise.  Lf all  of them  die,  the  legal  representatives  of all  of them  must  fulfill  the  promise

jointly.                                                                                                                                                    ®

`h/ho can demand the Dcrformance?

•     The  Dromisee:  The  promisee,  i.e.,  the  person  to  whom  promise  is  made,  can  demand  the

perfomance.
E2E; Shiva promised Aarthi to give Rs  1000 to Aaradhana. But Shiva did not
Aaradhana. In this case, the person who can demand performance is Aarthi
and not Aaradhana.

(?,:y:Tl#.::,?s`ete3

•     Aqent: The agent can also demand perfomance on behalfofthe promisee.

•     Leml   rel]resentatives:   In   case   of  death   of  promisee   before   perfomance,

xpresentativcs can demand performance.

is    legal

•     Performance  of joint  I)romisees:  When  a person  has  made  a promise  to  several  promisees

then unless a contrary intention appears from the contract, the right to claim performance rests
with all  of them.  When  one  of the promisees  dies.  right  to  claim  performance  rest
legal representatives of deceased promisee jointly with the surviving promisees.  Wh

promisees die, it rests with their legal representatives jointly.

`Ivhen Contracts need not be t)erformed?
Sections 62 to 67 of the Contract Act are listed under the heading "Contracts which ne

performed". The relevant provisions are as follows

•     Novation  (Section  62t:  Novation  occurs  when  a  new  contract  is  substituted  for  a
contract either between the same parties or between different parties. The considerati
i`ew contract ls tl`c discharge of old contract,
To effect novation

/   There must be a valid enforceable new substituted contract.

/    Consent of all parties is necessary for novaLion.

with  his

n  all  the

d not be

existing
n for the

/   Novation should take place before the breach of contract.

EXJ; Vishal  is indebted to Arya and Arya to Sayyesha.  By mutual  agreement Arya's debt to
Sayyesha  and  Vishal's  debt to Arya  is  cancelled  and  Sayyesha  accepts  Vishal  as  his  debtor.
There is novation.

RAKSHANA R, ASSISTANT PROFESSOR Page 56



BUSINHSS REGULATIONS

±x2 Ananya owed Rs  100 to Bunny, under contract.  Bunny owed Rs  100 to Chintu. It was

..  I[t:::
among Ananya. Bunny and Chintu that Ananya would pay Rs  100 to Chintu.

±iQ±i Alteration of a contract means change in one or more  of the terms  of a contract.
Alteration is valid if it is done with the consent of all the parties to the contract.  In alteration
there is change in the terms of the contract but no change of the parties to it.

E2Ei Anandraj agreed with R.anju to supply loo TV sets at a certain price by the end of October.
Subsequently,  Anandraj  and  Ranju  mutually  agreed  that  the  supply  be  made  by  tile  end  of
November. This is an alteration in the terms of the contract by the consent of both the parties.

•     Remission  (Section  631:  Remission  meaTis  acceptance  of lesser  amount,  or lesser degree of

performance than wliat was contracted for in full dischange of the contract.
According to section 63 a party may

/   Dispense with or remit performance wholly or in pat
/   Extend the time for performance
/   Accept any other satisfhotion instead of performance

For such a release or promise there no need for consideration or new agreement.
E2g; Nagaljun owes Amala Rs  5,000. Nagaljun pays Rs 2,000to  Amala and Amala accepts in
full satisfaction for the whole debt. The old debt is discharged.

:¥:I:;#sE`]aawj,"t£:#„a:d£:t|fea;:O#=t;us;edft|:st#;itiste#e=:i:r;
:t`,::na:,I

contract. And "satisfaction" means the actual payment or the fulfillment of the smaller
1igation.

•     Rescissio.I /Section 64`: Rescission occurs when the parties to a contract agree to dissolve the
cbntract.  In case of rescission only the old contract is cancelled and no new contract comes to
existence in its place.
[tim:y#jethp#eemufualcousentofthepardes

o    By a party whose consent was not freely obtained
o    One party may rescind the contract, if there is a breach of contract by the other party

•    Waiver: Waiver  means  the  abandonment  of a  right.  A  party  to  the  contact  may relinquish

(waive)   his   rights   undei.   the   contract.   Thereupon   the   other   party   is   released   from   his
obligations.

Ex± Waiver of farmer's bank loan by the Government. In such a case the banks gives up its
claim on the loan.

EEJzi Suraj  promises to  supply goods to Mchendra.  Later on,  Mchendra exempts  Suraj  froin
carrying out the promise. It amount as waiver of right of performance on the part Mahendra.

•     Merger:  When  a  superior  right  and  an  inferior  right  coincide  and  meet  in  one  and  same

person, the inferior right vanishes into the superior right. This is known as meTgeT.
E¥|i A man  holding property under  a  lease  buys  the  property.  His  rights  as  lessee  vanish.
They are merged into the rights of ownership which he has now acquired.



'€

perfomance  of` his  promise,  the  promisor  is  excused  by  such  neglect  or refusals  as  to  rion-

performance caused thereby (Section 67).
E2!; Mara contracts with Vidhi to repair Vidhi's house. Vidhi  netlects or refuses to point out to
Mara the places in which his house requires repair. Mara is excused for the non-performance of
the contract, if it is caused by such neglect or refuse.

Devolution of ioint liabilities and joint rights (Section 42 and 45)

De`rolution of liabilities of ioint Droniisors /Section 42`

from¥eenc.=#m###=mm#.a#t#Ifi=,#usTe:e:=cyon.#*t=grL#go
representatives must, jointly with surviving promisors fulfill the promise. If all of them die, the legal
representatives of all of them must fulfill the promise jointly.
Ex:  Bhagavan.  Spoorthy  and  Kusumitha  who  had jointly  bolTo`ved  money  must  during  their  hfe
Jolntly  repay  the  debt.  Upon  the  death  of  Bhagavan  liis  representative  along  with  Spoorthy  and
Kusumltha should jointly repay the debt and so on.

Anv one the I)romise mav be compelled to I)erform /Section 43)
ivuiiu'twv:VoT='="ri:V.ri:':j:invt';`='ri's:JTri:VriTii:scetmy.intheahacelfapress

agreement to the contrary, compel any one or more of such joint promisors to perform the whole of the

promise.•i£££%maiF¥i::irini:iu¥iyi£#jie:[¥jJ:oo|¥##:c::f:o:i

I      :5i¥¥;#]j%mf|edfrotompavyfrjed ELT:ts.h#dy£::htoa b=;::*d % o
Amrulh8 might differ based on the agreement entered into by them)

•     SliarlnB of loss bv default ln contrlbutlon:  If any one of two or more joint promisors make
default in such contribution, the remaining joint promisors must bear the loss arising from such

default in equal shares.

E2;; In the  abo\'e example Amnitha,  Varshini and Hithaishi jointly execute a promissory note
for Rs 30000 in favour ofNeeraj. If Hithaishi was unable to pay anything, then Amrutha would

be able to realise from Varshini by the way of contribution of Rs  15000 instead of Rs 10000.

Effect of release of one joint oromisor /Section 441
Where two or more persons  have made  a promise.  a release of one such joint promisoi.s by the

promisee  does  not  discharge  the  other joint  promisors:  neither  does  it  free  the  joint  promisor  so
released from responsibility to the other promisor or joint promisors.

This  section gives  to  the promisee a right  to release any one or more of the joint promisor from the
lf ability under the joint promise. Once the release is granted, the promisee will not be able to file a suit
a8eillst  the  released  joint  promisor.   But,   the   liability  of  the  other  joint  promisot-  shall  continue
uncllanged.  Similarly,  the  liability  of the  released joint  promisor  towards  other joint  promisors  for
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contribuqon  shall  also  continue.  The  net  result  is  that  there  is  no  substantive  gain  to  the  released

prolnisor.

Devolutlon ot. rl  hts of loln
When  a  person  has  made  a  promise  to  two  or  more  persons  jointly,  then  unless  a  contrary

intention  appears  from  the  contract,  the  right  to  claim  perfomance  rests,  as  between  him  ai]d  with
them duling the joint lives, and, after death of any of tliem, with the representatives of sucli deceased

person  jointly  with  the  survivor  or  survivors,  and  after  the  death  of  the  last  survivor`  with  the
representatives of all j ointly.

92!; Yashas, in consideration of Rs 5.000, lent to bim by Trisha and Thara, promises Trisha and Thara
J;°e'%t:Z]]tfn::Praeyst:hewTththf:[s§faTs:#re;snet:tract:Leo:o:t:;ywsi?;Cifiiea:a-d:r?::aTi[:Sa,sT,efer;agnhd'::tecr'atjh:

death of Thara with the representative of Trisha and Thara jointly.

Time and Place of' performance (Section 46 to Sot
Time and place of performance of a contract are matters to be determined by agreement between

the parties themselves. If there is no such agreement, then provisions of soctious 46 and 50 apply.

•     If no  time is  specified  in a contract  for the performance of the promise,  the promise may be
>rformed within a reasonable tine. The expression 1.easonable time is to be intepreted havil`g

gard to the.facts and circumstances of a particular case.
a promise is to be performed on a specified date but the hou. is not mentioned, the promisor
ay perform it at ally time during the usual hours of business, oil such day.

If the  delivery of goods  is  offered  say after sunset, the proiiiise may refuse to accept the
livery.  for the usual  business hours are, between  10 AM  aiid 5  PM.  Moreover, tlie delivery
ust be made at the usual place of business.

en no place is fixed for the performance of a promise,  it is the duty of the promisor to ask
e promise to fix a reasonable place for the performance of the promise.

ere the promisor has not undertaken  to perform the promise without an  application by the

omise,  and the promise  is to  be performed on a certain day it  is the  duty of the promise to

ply for performance at a proper place and within the usual hours of business.

ORrdpAT=:mtoha*o¥:(no5:Lto#:D:£?hfomthecongLderndonorputofconddutonfor

#m[:r%o¥edi;"£vroes?jELjins£::::i::Sfo=th:#r,¥it:¥£'thT:g££ri:
are calle
Ex:  ln a ir

reciprocal promises.
ansactionofsale,tberearetworeciprocalpromises.ThebuyerpromisestopaythepriceaJds:»i=i=iin:v::;:ds.

``    wlufual   and   independent   Promises:    Wliere   one   party   has   to   perfom   his   promise
independently without waiting for the performance of the other party, the promises are mutual

and independent.

E2±; Gagan agrees to sell the car and deliver the same to Deepika on  I-1-2020, while Deepika
agrees to pay the price on 15-I-2020. The promises are independent.
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•     Mutual  and  dei]endent  I)romises:   Wliere  the  performance  of  the  promise  by  one  party

depends  upon the  prior performance  of the  promisor or by the  other party,  the  promises  are
conditional and dependent.

Ez±; Rama agrees to construct a house for Seeta. Seeta agrees to supply cement for building the
house. The promises are conditional and dependent.

•     Mutual    and    concurrent   I)tromises:    Where   the   two   promises    are   to   be   performed

simultaneously, they are said to be mutual and concunent.

E2§; Nandini promises to deliver rice  and Bhagya promises  to pay the price on delivery,  hath
the promises ai`e to be performed simultaneously, and both Nandini and Bhagya mus| bethady
and willing to perform their respective promises.                                                                         I

I

Rules ref!ardlng performance of reclt)roca] Promises                                                                     I

I     .     When reclprocal promises have to be  simultaneously performed the prormsor is not(bound  too
perform unless the promisee is ready and willing to perform his promise. (Section 51 )
E2E; Viren agrees to sell goods to Jeevika on cash payment, which Jeevika agrees. If Viren find
that Jeevil`.a is not ready to pay the cash then and there, he need not sell the goods.

•     The reciprocal promises must be perfomed in the order fixed by the contract. (Section 52)

E2!;  Virat  and  Maanvi  contract  that  Virat  shall  build  fl  house  for  Maanvi  for  Rs   10,00,000.
Virat's promise to build the house must be performed before Maanvi's promise to

•     If` one  party  preveTits  tlie  other  party  from  performing  his  reciprocal  promise,
become voidable and the party so prevented can claim compensation. (Section 53)
ELi G8nga and Yan`una contract that Yrmuna shall execute the work for Ganga ::#;:I:.I:::t
Yomtlna  18  ready and  willing to  cxecutc  the work accordingly`  but  Ganga prevent
doing so. The contract is voidable at the option of Yanuna and if she elects to rescil
entitled  to  recover from  Ganga the  compensation  for any loss  which  she  has  incu
non-performance.

•     Where the nature of reciprocal promises is such that one cannot be performed iinles

party performs his promise in the first place, then if the latter fails to perform lie c
perfomance  from  the  other.  but  must  make  compensation  to  the  first  party  for

er from
t.  she is

the other .
ot claim

(Section 54)
E2!;  Krislma  hires  Pratigya's  ship  to  take  cargo  fl.om  Culcutta  to  Mauritius.  Krishna  fails  to
supply the cargo. Krishna cannot force Pratigya to perfom his obligation. Rather, Krislma has
to give compensation to Pratigya for any loss that Pratigya may suffer by the non-perfomance
of the contract.

•     Reciprocal  pl'omise.q  to  do  things  legal  and  also  things  illegal  (Section  57):   The  first   is  a

contract, but the latter is a void agreement.                                                                                    .

E2£j; Krishna and Kaveri agree that Krishna shall sell Kaveri a house for Rs  10,000 but that if
Kaveri  uses  it  as  a  gambling  house,  he  shall  pay  Krislma  Rs  50,000  for  it.  The  first  set  of
reciprocal promises namely to sell a house and to pay Rs  10.000 for it is a contract. The second
set is for an uiilziwful object, viz. that Kaveri may use the house as a gambling house, and is a
void agreement.
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ITimeas,I

the esseiice of contract

C

ere the intension of the parties is that the time should be of the essence of the contract, the
ntract must be performed within the  fixed time. And if the party, who  is bound to perform

his  promise  within  the  fixed  tine,  fails  to  do  so,  then the  contract  becomes  voidable  at  the
option  of the  otlieT  party.  Thus,  the  innocent party  may put  all  eiid  to  the  contract  if he  so
chooses. (Section 55)

•   *eh::en#]aec:nieanytL:rn::;1:leo:::I:::Soia:dth;,::]rnetts,:Off:::dn:,tmbee ;I:ti]:hees::,i::e°t±:::;::ttr:!t:

:ben::::

®

within the  fixed time  does  iiot mcko the  contraot voidablo.  Thug,  the  jnnocont party
d,oes not have the right to piit an end to the contract.  However, he has  the right to receive the

`.   #:re:Sit:::(sfi:::on°:?;r  defaulting  Party  for  any  loss  caused  to  him  by  the  delayed

ArmroDriation of I)avments
Appropriation  of payments  means  the  application  of payment by a  creditor to  the  discharge  of`

same particular debt. When the money is paid, it must be applied according to the rule of the payer and
not the receiver. Appropriation is a rigbt primarily of the debtor and for his  benefit.  Section 59 to 61
lays down 3 rules regarding appropriation of payments

•     If the  debtor  indicates: As  per  section  59,  where  the  debtor,  owing  several  distinct  debts
indicates  at  the  time  of  actual  payment  that  the  payment  should  be  applied  towards  the
discharge of a particular debt, the creditor must do so. If there is no clear instructions from the
debtor  but  the  circumstances  of  the  case  inply  that  the  payment  should  be  applied  to  a
particular debt, then the accepted payinent must be applied accordingly.

•     Ir the  debt  to  be  discharged  is  not indicated  /Section  60`:  If the  debtor does  not indicate,

then  the  creditor  may  apply  the  payment  at  his  discretion  to  any  lawful  debt.  He  canndt,
however, apply the payment to a disputed or unlawful debt, but he may apply it to a debt whi  h
is baaed by the law of limitation.

•     Where the debtor does not intimate and the creditor fails to anr)ronriate /Ssectioii 61\:  The

•             peyment shall be applied in discharge of the debts in the order of time.  If the debts are of the
s[me date. the payment shall be applied in discharged of each proportionately.

Assignment of contract
Assignment  means  transfer.  The  rights  of a  pany  to  a  contract  cai'i  be  assigned  under  certain

circumstances. Assignment may occur

flat Of

•     Contracts involving personal skill, ability, or other personal qualifications, cannot be assigned.

E¥i A contract to marry, a contract to paint a picture, a contract of personal service etc.

•     The obligations under a contract i.e., the burden and the liabilities under the contract cannot be

transferred.
Ex; If Ananth owes Vaidyanathan Rs 10000 he cannot transfer the liability to Gokar, and force
Vaidyanathan to collect his money from Gokar.
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`1

Exceotion:  In  both  the  cases   I  and  2,  the  parties  to  a  contract  may  agree  to  replace  the  original
c6ntract by a new one under which the obligations of one of the parties are shifted to a new pa.rty. This
in the above  example  given above  if Vaidyanathan agrees to  accept  Gokar as  his  debtor in  place  of
AAnaiith,  the  liability to  pay the  debt is  transferred  from  Ananth  to  Golcar.  Such  cases  are  known  as
Novation.

•     A  contract may be  performed through the  agency of a competent person,  if the contract does

not contemplate  performance  by  the  promisor personally.  But  in  this  case  the  original  party
remains responsible for the proper performance of the obligatioils ur`der the contract.

•     The rights and benefits under a contract can be assigned.

¥,#T£T;tot:esAr:w¥±°°#PuX£#,t,`t?=jviti:t]¥t5o°L+i:£eaarfrfugEL:}e#
Paarthu.

•     Actionat>le claims can be assigned but only by a written dociunent. Notice mirst be given to the

debtor. An actionable claim is a claim to any debt or to any beneficiary interest e.g., a money ®
debt.

2,.^rmA's¥#ivb;=;::£=°:fiawwoccu,simasesofdcathonnsolveneyupol"hedcathjfaparty

his rights  and  liabilities under a  contract  devolve upon his  heirs  and  legal  representatives (qucept in

ca+ses of contracts  involving personal  qualification).  In  case of insolvency,  the  rights  and  liabilities  of
the person concerned pass to the Official Receiver or the Official Assignee. Assignment by operation
of law occurring upon the death of a party is known as succession.

Distinction between Assignment and Succession
ln succession, the benefits of a contract are succeeded to by a process of law to the  legal heirs.

Here both,  the  burden  and benefits  attaching  to  the  contract  devolve  on  the  legal  heir.  When  a  son
succeeds to the estate of his deceased father he is lial)le to pay the debts and liability of his father, to
the extent of property inherited by him.  In case of assignment, however the benefits of a contract can
only be  assigned  and not the  liabilities there under.  This  is because when the  lihoility is  assigned`  a
third party gets  involved  therein.  Thus,  a debtor cannot relieve himself of the  liability to  creditor by
assigning to someone else his obligation to repay the debt.

Basls ofdifference
Succession Assignment

Meaning
The transfer of rights and liabilities of The tralisfer of rights by a persoii

a deceased person to his legal to another person is called as

representative is called as Succession. Assignment.

Time Tt tall-es place on the death ofa person.
lt takes place during the lifetiofaperson. 1e

Voluntary act
It is not a voluntary act. It takes place

It is a voluntary act of a pers n.
automatically by operation of law.

Written It may take place even without any It requires execution of an
document written document. assignment deed.

Scol,e
All the rights end liabilities ofa Only rights can be assigned.

person are transferred by way of Liabilities under a coritract cannot
succession. be assignedunless there is      I
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novation.

Notice
No notice of succession is required to Notice of assignment must be
be given to any person. given to the creditor.

Co|slderatlon No consideration is necessary for Con8ldorAtion betwc©n assignor
and asslgnee is a must for

succession.
assigrment.

Discharge of contract

When the obligations created by a contract come to an end, the contract is said to be discharged
°rte.rm[E::::ar%ec:;t:aeci;ni:iya::ed}Schargedorterminatedlnanyofthefollowingways

•     Discharge by mutual agreement

•     Discharge by breach of contract

•     Discharge by operation of law

•       .    Impossibilityofperformance
Dlscllarpe bv Performance

The  obligations  of the  party  to a  contract  come  to  an  end  where  he  perfoms  his  prondse,
Perfomance by all the parties,  of the respective obligations,  puts  an  end to  the  contract completely.
This is tbe normal and natural mode of discharging a contract. Discharge by performance may be

•     Actual Derformance:  Actual performance is said to taken place, when each of the parties has

done what he had agreed to do under the agreement.
•     AttemDted   Derformance:   When  the  promisor  offers   to  perform  his   obligation,   but   the

promisee refuses to accept the performance, it amounts to attempted performance or tender.
E¥;  Ramachandran  contracts  to  sell  his  car  to  Bindhu  on  the  agreed  price,  as  soon  as  the  car  is
detivered  to  Bindhu  and  Bindhu  pays  the  agreed  price  for  it,  the  contract  comes  to  the  end  by

performance.

Dischar reement
ion  62  of the  liidian Contract Act provides  if the parties  to  a contract agree  to  substitute a

Tiew   col
Terl,]ina

ract  for  it,  or  to  refund  or  remit  or  alter  it,  the  original  contract  iieed  not  be  performed.
ion by inutual agreemeiit may occur !n any of the follow!l`g Ways

ovation
`.`:.

ovation occurs when a new contract is  substituted for an existing contract either
)tweenthesamepatiesorbetweenfre#nt,?ati#/+e/:8%n~slderationforthe
e discharge of old contract.

new contract is

o effect novation,
/   There must be a valid enforceable new substituted contract.
v'   Consent of all parties is necessary for novation.
/   Novation should take place before the breach of contract.

x:  Babu  i§  indebted  to  Uma  and  Uma  to  Nirmala.  By  mutual  agreement  Uma's  debt  to
irmala and Babu's debt to Uma is cancelled and Nirmala accepts Babu as his debtor. There is

nbvation.

•    Alteration •:t-,teration of a contract means  change in one  or more  of the terms  of a contract.
1teration is Valid if it is done with the consent of all the parties to the contract.  In
ere is change in the terms of the contract but no change of the parties to itJ3/Pe-fifl

a`tfr,£#
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Sot::|n;hu£5sae:ugr:::,dy,wit::a:t:#a]:i:ORS|P:t]?tt',:::all;e:sgr:'edat:,ea':at'hneps:;;,;yb:11,:,:::bo;
the end of November.  This is an alteration in the terms of the contract by the con§eht of both
the parties.

Novation Alteration                    I

Novation is substitution of old contract by a Alteration means change in terins of the

new contract by mutual agreement between existing contract by mutual agreement
the parties between the parties
The parties rmy either remaiii the some or a Parties remain the same. No third party is
third party may be Introduced involved

Novation i.escinds the original contract as.a Alteration does not rescind the origin I

result the original contract need not be contract. As the same original contra tina

performed modified mannei. is perfomed

:h:=£:i:tn±£ec::St::::edm:o:Lsnafi::Lez::::I:::efsieercao=:r::i°Ze;Se/r/de,:::<e:tf,P/e
Ormanc

According to section 63 a party may
/   Dispense with or remit performance wholly or in part
/   Extend the time for performance
/   Accept any other satisfaction instead of perfomance

For such a release or promise there no need for consideration or new agreement.
Ezii Monikandan  owes  Sundari  Rs  5,000.  Manikandan  pays  Rs  2,000to  Sundari  and  Sundari
aooepts ln full satiafoclion for the whole debt. The old debt is discharged.

Under Eiiglisli  law, ``Accord and Satisfaction''are used as  counteTpart of the tern Temissioii.

Under  English  law.  ``accord"  meaiis  the  promise  to  accept  less  than  what  is  due  under  the

original contract. And "satisfaction" means the actiLal payment or the fulfillment of the smaller

obligation.

•     Rescission

case of
Rescission

``,

occurswhenthepartiestoacontractagi.eetodissolvetheco.ntract.In.
only the old contract is cancelled and no new contract comes to exist  in its

plac37sjcp  "         ::.`L"   `'Jpr

r:a]r|:rht:e;::e:hethaebacnodn°±:a|te.ntT:feraeunp:hnttfep::hyert°pt:;C:snt:::eTs:¥T;r':nmquLS]:
•     Waiver:

(waive)
abiigat'iot,g  g~j~. rJ  ;,I      !24 p   .:,¢
EziJi Waiver of farmer.s bank loan by the Government.  In s`ich a case the banks gives up its
clolm on the loan.

E2!J2; Sukumar pl.omjses to supply goods to Mahant. Later on, Maliant exempts Sukumar t`rom
carryiiig out the pi.omjse.  Tt amouiit as waiver of right of perfemiance on the part Mahant.

•    ±tgivhen  a  supcrlor rlght and  an  Inferior right coincide  i.n¥ £e#'oiie
person, the inferior right vanishes into the superior right. Tliis is known as merger.,7
E2£|;  A  man  holding property under  a  lease  buys  the  property.  His  rights  as  lesse#-a:a,:;:They are merged into the rights of ownership which he has now acquired.
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Barun may agree to work as a part time employee of Saanya. Later, they may decide that
arun will work as full time employee.  Here Barun's inferior and superior right is coinciding
d the inferior right vanishes.

Dischar reac]i of contract

Colltract

•®

7irtyhe  f±@tt   fs   .4  ,+f-::
or her obligation under a contract. The breach of
Breach of contract may arise in 2 waysofcontraifer#c}

ch means failure of a party to perform his
s one of the modes of discharge

ctual  breach  of  contract: It  occui.s  when,  on  the  due  date  of performance  or  during  the

I::sT:::::'::earrtt#afL::I:°w:negrf::hhe]:d:bL]gai+g_Th/1jusi,t,h#Ctualbreachofcontractmay

v'   At  the  time  when  the  pet.forrrmnca  of  tll®  contract  11  dtle!   On  the  due  date  of

performance. one party falls to porfe" bls obllgatlon9. In ouch caao8, the other party in
discharged from the performance of his obligations, and can hold the guilty party liable
for the breach of contract.

E2EJ; Anusha  agreed to  sell her car to  Vinutha  on  lst June.  But on  let  June,  Anusha
refused to sell the car to Vinutha. On Anusha's refusal to sell the car, there occuned a
breach of contract. And Vinutha can hold Anusha liable for the breach of contract.

EZEJZ; Goutham agrees to deliver  100 bags  of sugar to Preetliam on  lst Feb, 2020.
the said day, he failed to supply 100 bags of sugar to Preetham. This is actual breach of
contract.

7D:::I:hee#o°=anceceo°ff:ee:::::oAncctupaltryT:::°fo::trad:::iacpeTrfmwhhi:
obligation under it by express and implied act.
E±i Mukesh agreed to sell to Anil  10 tons of wlteat at RB 8000 per ton to be delivered in
two  equal  instalments  on  20th  December  and  218t  December.  On  20th  of December,
Mukesh  delivered  5  tons  and  refused to  delivel. the  remaining  5  tons.  It  is  an  actual
bmachofcontract£TA:#eA?co~ofperf-ce.

J CALAnticiDatorv  breach  of  contract:   When  the  promisor  refuses  altogether  to  perform  his

\\t±¥A+T#qa¥£+%¥:=s:=be=:neTth=:::=:=eve::
Chandan. In this case, Anitha has committed anticipatory breacb of contract.

EXL2i Nirmala agrees to employ Bala from  lst March and on 25th  February,  he writes to Bala

ggjfed:#ten:tf:gin;::E:=:::::.Th¥{s#jEL+ELTTLr#ap:&atedbyN;rmalpr
On the breach of the contrrty the ptry who surfers from sueh a breach ts entitled to receive, from try
party who has broken the contract, compensation for any loss or damage caused to him.

:icL:A¥#i=£nctifresbgy#r+ooffhaLwwT:::]##dcathofthepro-I,jy
•     Deatli:  1n contracts  involving personal skills or ability, death terminates the contract.1n other

cases, the rights and liabilities pass on to the legal representatives of the dead man.
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-`1 •=So°rivtoenh¥:adTdTcaatipo=#¥U:#jyT:+::*|tsefddr£#usroTt##aso::##:u:i:

certain    excaptious.    transferred    to    an    officer    of   the    court,    known    as    the    Ofricial
AssigneeAIeceiver.

'F:i:Tncoin::|`#n:?:#gn:it|n:%:,rat|:h:Tthpa:Tu#h:i'ncoon:ft:d,f,:

automatically vanish.

EZE; Arnav  took  a  land on  lease  from Kushi.  Subsequently,  Arnav purchases  that land.  Now,
Amav  becomes  the  owner of the  land and the  ownership rights  being  superior to  rights  of a
lessee. the earlier contract of lease stands teminated.

•     LaDse of time:  A contract should be perfumed within a specified period as prescribed by the

gj::on#::lTmj,:fa::n#:sTgri¥v=oisf:£oa:,:wTenbythepromjsevyfthinthe.
EZEi If a creditor does not file the suit against the buyer for the recovery of the price within 3
years. the debt becomes time barred and hence irrecoverable.

•     Unauthorlscd  material  alteration:  If the  terms  of the  contract  are  materially  altered  by  a

party to  the  contract  without  tlie  consent  of tl`e  other parties,  the  contract  is  discharged  and
carmot be enforocd any more.

[mDossibilitv of I.erformance

•     Pro-contractual   imDossibilitv:   An   agreement   which   at   the   time   was   entered   into   was
impossfole to perform, is void-ab-initio and creates no rights and obligations. Section 56 states
that "An agreement to do an act impossible in itself is void". Such fact of impossibility may be

1.#:#j:ELe:£TgFg#:::wen#sutveq:.EL::::hiLtyd#:res:::
rights and obligatius.

2 fff£;:1:fl:::jjfT:ab¥i.'ii¥s:,|,,:ty:::the.
time of making the contract the agreement js void on the ground of mutual mi!tflke.

E2£; Omkara agrees to sell his horse to Gowri but unknown to both the parties the horse
had already died at the time of making the contract. The agreement is void.

3.    Known onlv  to the Pro         r:  If the promisor alone knew about the  impos
perfomance  at  the  time  of  making  the  contract,  he  shall  have  to  compe
promiscc  for any loss  wliich  such.promisee  sustains  tlirougli  the  non-perfo
the promise.

E2!;  Vetri  being  already  married  to  Abhi  contract  to  marry  Malar.  Vetri  in
compensation  to  Malar  for  the  loss  caused  to  her  by  the  lion-performan
prornl`se,

ibility  of
sate  the
lance  of

st  make
e  of  the

•     Post-contractual lmDosslbllltv: A contract, which at the time was entered into, was pable of
being performed inay subsequently become  impossible to perfom or unlawful.  In s ch  cases
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the  contract  becomes  void.  This  is  known  as  the  Doctrine  of Supervening  Impossibility  or

DDoctrineofFrustration.

Grounds  of Frustration or  Supervening impossibility may occur in many ways,  some of
which are explained below

I.   I)estruction of subject matter of contract:  On the destructioii of the subject matter, a
contract is-discharged and no party is liable to perform.

E¥ A  musical  hall  was  let  out  for holding  a  musical  entertainment programme  on  a
specified  date.  Before  the  date,  the  hall  was  destroyed  by  fire.  It  was  held  that  the

parties   shall   be   excused,   because   performance   becomes   impossible   due   to   the
destruction of the subject matter without the finlt of the parties.

2.   Cliange of law:  The performance of a contract may become unlawful by a subsequent
change of law. In such cases. tl`e original contract becomes void.

I     :s#en°tfrsNs# ath%##ni =JLLfft¥o:+::°fThT::::i:°±th::Xv#
due to change of law.

3.    Fallun of Ore-condltlon: When a contract is entered into on the basis of the contlnuod
existence  of a  certain  state  of things,  the  Contract  is  dischangcd  if the  state  of things
changes.

I          E2£i selvam  and  Archana  contract to  marry  each other.  Before  the  time  fixed  for the
marriage, Selvam goes mad. The contract becomes void.

4.   Death or incai)acitv for Dersonal services: Where the personal qualification of a party
is  the  basis  of the  contract,  the  contract  is  discharged  in  cases  of death  or personal
capacity.

Ez§; Tamil contracts to act for a theatre for 6 months in consideration of a sum paid in
advance by Tulasi. On several  occasions Tamil is too ill to act.  The contract to  act on
these ciccasious becomes void.

.    5.   Outbreak of war:  A contract entered into during war with an alien enemy is void-ab-
initio. A contract entered into before the war commenced between citizens of countrils
subsequently  at  war,  remains  suspended  during  the  pendency  of the  war.  After  the
terlnination of war, the contract revives and may be enforced,

Excendons

Impossibility of performance  is a rule,  not an excuse from performance.  Oiily physical  or legal
impossibility will excuse the parties. The performance of the contract should have become impossible
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•     Strikes.  Iocl{routs.  civil  disturbances  and  riots:  These  events  de  not  terminate

unless there  is  a  clause  in the  contract providing that  in  such  cases  the  contract is

perfomied or that the time of performance is to be extended.
•     Failure of one of tlie obiects: When there are several purposes for which a contract

into, failure of one of the objects dees not termiirate the contract.

Remedies for the breach of contract  4ec~   C   5\;J'

+rrRe!clrdon of the contract: Where there is a breach of contract by one party, the
may "clnd the collt"ot and need not porfom l`is part of` obligations under the co
is called the right of rescission which means a right to cancel or rctect the `contract.

E±±; Rakshana contracts to supply  loo kg of tea leaves  to Rakesh  on 25th  April.  I

contracts

ot to  be

s entered

er party
ct.  This

kshana
does  not  siLpply the  tea leaves  on the  appointed  day,  Rakesh  need  not  pay the price.  Rakesh
may also file a suit for resoission and claim damages.

42rsuit  for  damages:  Breach  of contract  entitles  the  injured  party to  file  a  suit  for  damages,.

which are the monetary compensation awarded to a person by the court. Thus the liability for
the damages may be classified as under

'          ` e=aoTevi;T:i:imai£.ngi=Tdethi:seisw=Chthen::iy[£:ffTefeb;St::
inj ured party.
EZEi Mithun agrees to sell 50 quintals of wheat to Nithin at Rs  100 per quintal to be paid
on dolivery.  Mithun brecks his promise, Nithin had to purchase wheat from the market
and I`ad to pay Rs  120 that means Rs 20 extra per quintal. Nithin can claim Rs  1000 (50

quintals * 20) as damages. /

/   SDecial  damages: &ese  are   the  damages  which  the  aggrieved  party  may  clainL

besides  general  damages,  for any loss he has  suffered owing to  special  circumstances
known to both the parties at the time of contrac!ing:jfn other words,  loss which arises,

::,tloes:a::`f[1,::Stehs:.not in the usual course of events, but extraordinary circumstances

parties knew at the time of the contract that such loss would arise.
E2s; Prabeesh  delivers  goods  to  a carrier Sudash  for taking them to Kanpur,  where  an
exhibition  is  going  to  be  held  on  lst  Jan.  Prabeesh  informs  Sudash  about  the  special
circumstances and directs Sudash to deliver the goods before  lst Jam.  Because of some

:::vy±ea#£eco±:b[TtiLT:i:;ver*e:n#tfy:e.:,::stL,:i:=tig#esj:
Sudastl.

V'    Llauldateddrmarmondpen|iit`r    6"    i    L!``-+     J'     I.+

dy   Llauldated  damages:  Where  the  party  fixes  a  genuine  pre-estimate  of  the

probable   damage,   it   is   called   liquidated   daniages.   They  are   predetet.mined
damages  agreed  at  the  time  of contract,  which  are  considered  reasonable  by
both the parties. Tt is a genuine estimate of the actual  loss or damage likely to be

suffered by the aggrieved party.
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•:.   ±gE±gzi Where the sum fixed before hand for the breach of contract does not

bear the relationship to the actual damage which the aggrieved party is likely to
suffer in the event of actual breach of contract, it is called penalty.

=yg:fd:v'   Exemplarv  and vindietive d!imaf!es:
of punishing the defaulting pa

prevent the parties from co ing breach.

damages are awarded with the  intension
deterrent natul.e and their object is to

They are heavy in amount and are awarded
by way of punislrment only in the following cases

+   Breach  of a  contract  to  marrv:  In  case  of breach  of a  contract  to  marry,
damages   will   include   compensation   for  the   loss   to   the   feelings   and   the

.   reputation of the aggrieved party,

¢   Wronrful  dlshonoLlr  of a  cugtomer'!  checiu®  bv  the  bnriker:  In  the  case  of
dishonor of a cheque damages are awarded taking into consideration the loss to
the prestige and goodwill of the custoiner and the general rule is that smaller the
cheque the greater is the amount of damages.

/   Damages  for  deterioration  caused  bv  delav:  In  the  case  of deterioration  caused  to

goods by delay, damages can be recovered from carrier even without notice

:::tce]:]°:::::'u:?ttyft:Pst:;jphys£Ca]fmagetothegoodsbutitmaya|s

The word
loss  of

/   Nominal damages:  They are awarded in cases where there js a breach but the  injured

party has not suffered any loss.  In order to establish the` riglit of the injured pally such
dainages are awarded.

E=i Thiagu  has  contrasted  to  buy wheat  from Pradeep  on  I" Jam.  Prndeep  rofu8ca
deliver on the said day. Thiagu purchases the wheat ftom the market at the same rate
which Pradeep  agreed to  supply.  Here,  actually Thiagu  has  not  suffered any  loss,
nominalamountmaybeawardedasdanage;:i

/   Remote or indirect da[mees fNot recoverablet: Damages cannot be claimed for any
remote or indirect loss or damage sustained by reason of the breach.  Remote damages
are those  which are not reasonably  foreseeable.  The party breaking or breaching the
contract  shall   not  matte   compensation   in   respect  of  loss   or  damage   indirectly  or
remotely caused.

rf Suit  for  si.ecific  Derformance:  Specific  performance  means  actually  carrying  out  of the
contract by the parties.  Where a party fails to carry out the contract and when the damages are
not adequate reinedy in the case of breach of contract,  the  court may  at  its  discretion,  direct
party in breach, to carry out his promise according to the tonns of the contract.

4/  Suit for injunction: Where a party to a contract is negativating the terms of the contract, the
cout may by issuife an `injunction order' restrain liim from doing what he promised Tiot to do.

EZE; Nisha, a film star, agreed to act exclusively for a particular producer, for one year. During
the  year  she  contracted to  act  for  some  other producer.  Held,  she  could be  restrained by  an
injunction.
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23lep  5
he  phrase  `Quant!E  Meruit'  literally  means  "as  much  as  is

ofworkdojBwhenaperson`has-j=;]nTh;--;-o-;k-;n-5
rf.   S,lit u uantum  Meruit:

earned" or "according to the quantlty
before he  could  complete it, the other party terminates the contract or does  something  which
make it impossfole for the other party to complete the contract, he can claim for the work done
under  the  contract.   He  may  also  recover  the  value  of  the  work  done  where  the  further

:+;giv:b¥°:e#:wci#¥::#e::i±tr:'vbi&inT#=:m#:##ms:#
/   Where work has been done bv the Derson who is not at dcrault

a   Where an agreement is discovered to I)e void: Where the work has been done
and accepted under a contract whicli is  subsequently discovered to be void,  in
such a case the person who has perfonned the part of the contract is entitled to
recover the amount for the work done and the party, who receives and accepts
the benefit under such contract, must make compensation to the other party.

==£.%,#£;as;¥tgs:£}::tit;:,coJTLiy.::#::;.tj
board of director was  not qualified to make this appointment and hen e  lt  was
void,  Vedh8  in  the  meantime  rendered  services  to  the  company.  She ;siied  the
company for remuneration for tl`e period he provided  services.  The  cburt held
that Vedha could recover on `Quantum Meruit'

Jrf#teh:u:::,:1:L`;odn°`?e#dree':Vp::nwlfusto]::C=S:°onr:°ehdv°ersfflTedLmT:i:n`:

Surcsh can claim on the basis of Quantum Meruit.

erson of breachln the contrac
ha case  defaulting party would be  liable  for consequences  of breach`  but  for

dolie by liim lie may be entitled to get payment in the following circumstances

In such

hc  w()rk

rfwliere the wock to be done was divisible: A contract is divisible and a party
performs a part of it and refuses to perfom the remaining part, the defaulting
party can claim reasonable compensation for the part performed, on the basis of
quantum meruit. Thus two conditions should exist.
E¥ Anu agreed to supply 1000 bales of cotton to Binu at Rs  1000 per bale. The
bales were to be supplied in two installments of Rs 500 each. Anu supplied the
first installments but failed to supply the second.  Binu must pay for 500 bales.

R^KSH^N^ R, ASSISTANT PROFESSOR Page 70



BUSINESS REGULATIONS

..!fys

.

Section A

.i:,:

®

Meaning

the work to be done is not divisil)le: In such cases

:reo'.i°#ea;::;::ht;I:apsa::;o;::t];aesbde::ifi3aftpe[.f°mance

itrequirescomple[e

cannot get payment

E2E;  Santhosh,  a  contractor was  appoiiited  to  build  a house  for  Shanthi  and  to
receive  payment on  the  completion  of the  work.  Aftei.  complcting half of the
work Santhosh discontinued the wol.k and Shanthi had to complete on her own.
It  `vas  held  that  Sai]thosh  cannot  recover  anythiiig  for  his  part  performance
because  part completion  of a house has  no  value.  The  contractor cannot  even

get the payment for the materials supplied by him for the part constniction work
because there was no separate contract for supplying the materials.

Assignment Ouestions

and definition of law and be±sikwpG,;,i
Mcaningofspecifi:ot`fer,expres'sofi`erandimpliedofferf)9~22.

®Who is a mi#or and insorvent   %  -3+, Jf
Mcai`ing of coerc-ion and fraud   fg}g -3 i, jq

5. Give the meaning of Quantum Meruit    ¢g  -7Z)

@Mcaningofwagering'agTeementandcontingentc'ontractspg-r/

8#:=|::::::eaas:hc;:t:::ttraanc:',amc::aeLd=:nat:::CtJpfla;r73:I,e+ach'g-`J
.,

®Meaning and definition of contract and agreement   ¢g   -8/ 4

Meaning and definition of offer, acceptance and consideration f2©  -/ 9,J2ap, 28

¢i®MeTlngofNovation,Alteration`Remssion,Rescission,Waive:andMergerfa-63
12. Define void contract and voidnble contracts  //'©   ` J/,  / ;

Section 8

:.tF.xplainthesco5:eandobjec¥vesofBusinesslaw

rJZJ;dxplainthenatureandobjectivesoflaw
/_:=1

4.

`;:.
`,`..

-
Difference between coercion and undue influence, fr:ud arid misrepresentation

Differencebetweenvoidcontractandvoidablecontractp9~/6'J#T

Explain types of breach of. contract

Explain types of offer
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BUSINESS REGULATIONS

Section C

(i,`/Definecontract.Writetheessentialsofvalidcontract?
•:.

a)

Explain the sources of Business Law.

Explain revocation of offer

L4,.)Explainthelawsrelatingtominor

(,£}`Explaintheremediesforbreachofcontract
6, Expluln the essentials, rule of consideration and its exceptions
''+.Explainthestatement"Nomanmustgrowrichoutofanotherpersonloss".
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